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editor’s preface

The digital revolution continues to alter both local culture and the world in ways that
few could have imagined when the seeds of the Internet were sown more than 40 years
ago. The Internet allows ideas, news and other information to flow more freely than
ever before, making it increasingly difficult for nations to control this flow at their
geographical borders. Moreover, the Internet is forcing changes in many long-standing
business models. It now serves for many as the preferred means of communication and
media delivery, displacing or supplementing other means, such as traditional copper
phone service, print media, subscription TV services and broadcast networks, in the
process. The Internet now also serves as a new marketplace for goods and services, as well
as a primary research tool for many.
New technologies place into our hands more computing power than was used
by astronauts when the Internet was in its infancy. The proliferation of these mobile
devices – smartphones and tablet computers – leads many to employ texting, e-mail and
blogging instead of communicating by the spoken word. We expect to have constant
access to the networks that we use in this manner to stay in contact with our social circles
and the rest of the world. And our most intimate thoughts are often now memorialised
for the long term, in ways that can be potentially used by third parties for purposes we
have not truly anticipated.
The legal frameworks in many jurisdictions are now straining under these disruptive
changes. The old adage that technology outpaces the law is more true today than ever.
No doubt, the ‘hands-off’ approach to the Internet that many lawmakers and regulators
once took has facilitated many of these developments. At the same time, policymakers
are now struggling with new types of concerns, as broadband Internet access service
becomes more and more essential to our lives. Is the marketplace responding to the
needs of consumers? Are broadband networks being deployed everywhere that they are
needed? Are the capabilities of those networks adequate? If not, how should government
ensure that none of its citizens is left behind? Is it appropriate for government to invest
in broadband infrastructure in a manner similar to its historical investment in roads,
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bridges, and other critical infrastructure? Is it fair to liken broadband service to a utility,
or does the state of competition make that an unfair analogy? Can government provide
the best overall solution, or should it just fill in any infrastructure ‘gaps’ not closed by
commercial providers? Should government establish ‘ground rules’ upfront, or should it
intervene when it perceives that abuses of market power exist? How does government
avoid skewing the competitive marketplace by (inadvertently or otherwise) preferring
one type of technology over another and thus effectively picking the winners and losers
who otherwise might emerge in the marketplace, and challenge the incumbents? Who
are the new ‘gatekeepers’ in the Internet broadband distribution chain, and is it enough
to focus on regulating the network operators when others further up the chain, such as
application service and equipment providers, have more influence than ever before on
what information we access and how we access it?
This expectation of instant and continuous mobile connectivity, and the
development of bandwidth-intensive ‘apps’, create an increasing demand on the limited
radio frequency spectrum asset. While digital technologies allow more efficient use of
spectrum than ever before, the laws of physics still render some spectrum bands more
valuable than others for mobile communications. The demand for wireless spectrum
outstrips the supply in many markets, and regulators are increasingly being forced to
‘refarm’ spectrum bands that were designated for other purposes before the mobile
broadband revolution was a glimmer in anyone’s eye.
This third edition of The Technology, Media and Telecommunications Review
provides an overview of the evolving legal constructs that govern these types of issues
in 29 jurisdictions around the world. Although the authors cannot fully address each of
these topics in the following articles, we hope this book provides a helpful framework for
starting your analysis.
John P Janka
Latham & Watkins LLP
Washington, DC
September 2012
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Chapter 29

United States
John P Janka and Jarrett S Taubman 1

I

Overview

This chapter provides an overview of telecommunications, broadband Internet access and
media regulation in the United States. Given the complexity of such regulation – which
is constantly evolving in response to technological advances, market shifts, and political
dynamics – this chapter is not intended to be comprehensive. Rather, it is intended to
demonstrate the nature and scope of such regulation, and to identify some of the more
significant legal and policy developments of the past year – including attempts by the
federal government to subject Internet access services to increased regulation.
II	REGULATION
i

The regulators

Regulation of telecommunications, broadband Internet access, and media in the United
States is governed primarily by the following authorities, within parameters established
under federal and state statutes and constitutions.
The Federal Communications Commission
The Federal Communications Commission (‘the FCC’) is an independent US regulatory
agency established by the US Congress pursuant to the Communications Act of 1934, as
amended (‘the Communications Act’). The FCC is charged with regulating all non-federal
government use of the radiofrequency spectrum, all interstate telecommunications,
and all international telecommunications involving an end-point in the United States.
Together with the US State Department Office of Communications and Information
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Policy, the FCC participates in international spectrum negotiations and related matters
at the International Telecommunication Union (‘the ITU’).
The National Telecommunications and Information Administration
The National Telecommunications and Information Administration (‘NTIA’) is an
executive agency of the federal government within the US Department of Commerce.
NTIA has primary responsibility for regulating all use of the radiofrequency spectrum by
federal government users, and works with the FCC to coordinate spectrum use between
federal and non-federal users.
State and local regulators
Telecommunications within a single US state are governed by individual state regulatory
agencies, typically having jurisdiction over telephone companies and other ‘public utilities’
providing services within the state, as well as over many consumer protection matters.
State or local authorities typically also issue franchises to operators of CATV systems
whose service lines cross locally-controlled, public rights-of-way. Such authorities also have
jurisdiction over the siting of telecommunications facilities. The jurisdiction of state public
utility commissions (‘PUCs’) and of other state and local authorities over these types of
matters is limited by state constitutions and statutes as well as by federal supremacy. For
example, in case of a conflict between the FCC and state or local regulations, the state
or local regulation typically is preempted, unless the US Congress or the FCC expressly
permits state or local authorities to enforce their own regulations. The FCC has effectively
exercised exclusive jurisdiction over most matters involving Internet access services, due to
the interstate and international nature of the Internet.
The Federal Trade Commission
The Federal Trade Commission (‘the FTC’) protects consumer interests in such areas
as online marketing and telemarketing, among other things. Both the FTC and the
FCC have oversight over certain telemarketing matters. Both the FTC and the US
Department of Justice (‘the DoJ’) Antitrust Division police market concentration by
examining mergers and other major transactions in the sector, along with the attorneys
general of the states.
ii

Sources of federal telecommunications and media law and policy

In the United States, federal telecommunications law is derived principally from statutes
enacted by Congress (and signed by the President) as well as administrative regulations,
orders, and policies adopted by the FCC.
The Communications Act
The FCC’s governing statute, codified in Title 47 of the United States Code, establishes the
framework for federal regulation of telecommunications, broadband Internet access and
media in the United States. The Communications Act consists of seven major sections,
or ‘Titles’. The most significant of these are Title I (establishing the FCC and defining the
scope of its authority), Title II (governing the activities of telecommunications carriers),
Title III (governing the use of radio spectrum, including by wireless carriers and mass
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media broadcasters) and Title VI (governing the provision of cable television services).
The Communications Act was substantially amended by the Telecommunications Act of
1996, which opened communications markets to greater competition in many respects.
Ancillary authority
Section 4(i) of the Communications Act provides that the FCC ‘may perform any and
all acts, make such rules and regulations, and issue such orders, not inconsistent with this
chapter, as may be necessary in the execution of its functions’. In recent years, the FCC
has attempted to use this ‘ancillary authority’ to regulate subject matter outside of the
traditional scope of its jurisdiction (e.g., broadband Internet access services) although, as
discussed below, these attempts have met with mixed results.
Forbearance authority
Section 10(a) of the Communications Act enables the FCC to ‘forbear’ from applying
any provision of the Act to a ‘telecommunications’ carrier or service (but not other
types of services or providers) if the FCC determines that: (1) enforcement of such
provision is not necessary to ensure just, reasonable and non-discriminatory rates, terms
and conditions of service; (2) enforcement of such provision is not necessary for the
protection of consumers; and (3) forbearance from applying such provision is consistent
with the public interest. The FCC has used this authority to free telecommunications
carriers from restrictive common carrier regulations, particularly where the relevant
market is competitive.
FCC regulations and orders
In fulfilling its statutory mandate, the FCC plays a quasi-legislative role by promulgating
administrative regulations, after providing notice to the public and an opportunity for
public comment, as required by the Administrative Procedure Act. The FCC also plays
a quasi-judicial role in interpreting existing law in evaluating any number of disputes
and applications (e.g., licence applications or petitions for interpretation of the law).
The resulting orders and regulations constitute an extensive body of administrative law
governing telecommunications, broadband Internet access and media in the United
States.
Judge-made law
The judicial branch of the US government also plays an important role in US lawmaking,
at both the state and the federal level, reviewing administrative agency decisions for
consistency with the governing statutes, and reviewing statutory law for compliance with
the federal and state constitutions. Any interested party may seek review of an FCC
action in a federal court of appeals. The courts review FCC decisions for consistency
with its governing statutes and the US Constitution. In general, the FCC is entitled to
deference in interpreting the Communications Act where it is ambiguous and capable of
more than one reasonable interpretation. In addition, the courts review FCC decisions to
ensure that they are not ‘arbitrary or capricious’ – for example, the FCC may not depart
from its own precedent without a reasoned basis for doing so, and more generally must
have a reasoned basis for its decisions.
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The FCC’s National Broadband Plan
The FCC’s National Broadband Plan (‘the Plan’), published in 2010, is intended
as a comprehensive blueprint for US broadband policy, and includes a number of
recommendations for expanded access to broadband services in areas deemed ‘unserved’
or ‘under-served’ by the FCC’s standards. Initially, the Plan recommends that all
Americans should have dedicated Internet access at speeds of at least 4Mb/s downstream
and 1Mb/s upstream. The Plan also recommends that 100 million Americans should
have access to 100Mb/s downstream and 50Mb/s upstream broadband transmission
capability within 10 years, and seeks to facilitate the deployment of wireless broadband
services in particular. The Plan makes only recommendations; the FCC must seek public
comment before adopting any new rules to implement the Plan. The FCC has a number
of proceedings pending regarding proposals that seek to achieve these goals.
iii

Regulated activities

Among other things, the Communications Act requires a party to obtain authority from
the FCC prior to constructing or operating an ‘apparatus for the transmission of energy
or communications or signals by radio’ or engaging in the provision of interstate or
international telecommunications services. The specific procedures for obtaining such
authority vary based on a number of factors, including the nature of the underlying
authorisation, the nature of the proposed service, and the subdivision of the FCC with
primary responsibility for that service.
In most cases in which an applicant must file an application to obtain authority
from the FCC, that application must be placed on ‘public notice’, giving interested parties
an opportunity to comment during a specified period (e.g., 30 days). Certain types of
application (e.g., many non-common carrier wireless applications, requests for shortterm authority or experimental licences) are subject to more streamlined processing,
which may circumvent the need for public notice and comment in the first instance.
Notably, the FCC now permits most applications to be filed electronically, and also
allows the public to track the status of such applications through electronic filing systems
(databases) accessible over the Internet.
The FCC has granted certain types of operating authority by rule, obviating
the need for individual users to seek and obtain separate authority from the FCC. For
instance, the FCC has authorised by rule all common carriers to provide domestic
interstate telecommunications services (this does not obviate the need for wireless service
providers generally to obtain separate spectrum licences, as discussed below) and, in
certain cases, also has eliminated the requirement to obtain authority before constructing
radio facilities. The FCC also has permitted certain wireless operations to proceed on
an ‘unlicensed’ basis, provided that the equipment used in such operations has been
evaluated and authorised in accordance with the FCC’s procedures.
iv

Ownership and market access restrictions

Foreign ownership restrictions
Sections 310(a) and (b) of the Communications Act restrict foreign ownership of
common carrier, aeronautical and broadcast spectrum licences, and of US entities
holding those licences. These statutory provisions provide that foreign individuals and
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entities may not directly hold more than 20 per cent of the equity or voting interests
in an entity that holds one of these types of FCC licences. Higher levels of indirect
foreign ownership of a licensee are permissible where such ownership is held through US
entities. More specifically, where the FCC licensee is owned and controlled directly by
another US company: (i) the 20 per cent limit effectively increases to 25 per cent, and (ii)
the FCC may allow foreign ownership in excess of 25 per cent at or above the US parent
company level, where the FCC determines that allowing such ownership would serve the
‘public interest’. In addition, as the result of a forbearance order issued earlier this year
(which effectively allows the FCC to avoid the application of certain arcane language
in the text of the Communications Act), the FCC now will also permit higher levels
of indirect foreign ownership in a common carrier entity that is held through a noncontrolling US company where the FCC concludes that such ownership would serve the
‘public interest’. Often, the FCC has permitted up to 100 per cent foreign ownership
of common carriers. The FCC has found that higher levels of foreign ownership from
WTO member states presumptively serve the ‘public interest’. The FCC generally will
not waive the 25 per cent limit with respect to broadcast licensees.
Even transactions that are consistent with the foreign ownership limits described
above may be scrutinised by the Executive Branch’s Committee on Foreign Investment
in the United States, an interagency group that reviews significant foreign investments to
ensure that they do not raise national security or law enforcement concerns. Transactions
also may be reviewed by ‘Team Telecom’, an informal group made up of staff from the
DoJ, the Federal Bureau of Investigation, and the Department of Homeland Security,
which is active in FCC proceedings involving significant foreign ownership.
Market access
Generally, the FCC does not authorise facilities located entirely outside of the United
States to serve the US market. An exception arises with respect to foreign satellites, which
may serve the United States if (1) the satellite is licensed by a foreign jurisdiction that
permits US satellites to serve that jurisdiction without undue restrictions (such access is
presumed where the foreign jurisdiction is a WTO member), (2) the satellite complies
with the same FCC technical and service requirements that apply to US satellites, and
(3) the satellite’s operation would not give rise to any national security, spectrum policy
or other policy concerns.
Multiple and cross-ownership
With the exception of its broadcast licences, the FCC generally does not limit the number
of spectrum licences that may be held by or ‘attributed’ to (i.e., deemed to be held by)
a single individual or entity. However, in evaluating the likely competitive effects of
significant wireless transactions, the FCC has utilised a ‘spectrum screen’ to identify
local markets that merit closer scrutiny by looking at the total amount of spectrum that
would be controlled by one individual or entity, and the FCC has indicated that it will
soon initiate a proceeding to re-examine its use and definition of such spectrum screens.
The FCC also has imposed certain limitations on the ability of parties that hold licences
or authorisations of one type to hold licences or authorisations of another type. For
example, the FCC’s rules prohibit cable service providers from holding an attributable
interest in the local exchange carrier that has historically served the same market, and
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vice versa. The FCC has explicit limits on the number of broadcast stations (radio and
TV) an individual or entity can own in a given local market, as well as the percentage
of households nationwide that can be covered by television stations attributable to a
single individual or entity. The FCC also has adopted rules limiting the cross-ownership
of radio and television stations, as well as the cross-ownership of broadcast stations and
newspapers. Several of these rules are under review by the FCC and the courts.
v

Transfers of control and assignments

Under Section 310(d) of the Communications Act, FCC approval must be obtained
prior to assigning most types of radiofrequency-based licences, permits or authorisations
from one party to another, or transferring ‘control’ of a holder of such radiofrequency
authority from one party to another. Exceptions exist for certain pro forma transactions,
and certain types of licences. Similarly, under Section 214 of the Communications Act,
FCC approval is required prior to assigning interstate or international telecommunications
authorisations or transferring control of a US carrier that provides interstate or
international telecommunications services. In reviewing such applications, the FCC
typically attempts to gauge whether the application will serve the ‘public interest,
convenience, and necessity’ by weighing the expected benefits of the proposed transaction
against its expected harms, including the effects on competition and consumers. Most
states have similar requirements applicable with respect to intrastate activities, and some
require prior approval or notice regarding the issuance of debt by, or changes in the debt
structure of, entities that are subject to their jurisdiction. State statutes sometimes require
that other factors be considered as well, such as the expected effect on jobs in the state.
The time frames for obtaining FCC approvals in connection with mergers,
acquisitions or other major transactions can vary widely. The FCC’s non-binding goal
is to process combined applications for major transactions within six months. The FCC
has exceeded this time frame on many occasions, typically when a transaction poses
competitive concerns, or is contested by third parties, in which case approval can take
nine to 12 months, or possibly longer. More routine transactions often are processed in
a shorter period, but there can be no assurance that the FCC will act by any deadline.
Within the past year, the FCC has completed its review of several major
telecommunications and media transactions. Most notably:
a
In September 2011, the FCC approved the acquisition of Citadel Broadcasting
by Cumulus Media. The deal combined the two largest radio broadcasters in the
United States, which together own AM and FM stations across the country.
b
Also in September 2011, the FCC approved the acquisition of Global Crossing
by Level 3 Communications. Both parties are major providers of wireline
communications services and Internet ‘backbone’ connectivity.
c
In November 2011, AT&T and Deutsche Telecom withdrew applications
they had filed to seek FCC consent for AT&T to acquire T-Mobile USA from
Deutsche Telekom. The proposed transaction – which would have combined the
second and fourth-largest wireless telecommunications services providers in the
United States – had met with stiff opposition on multiple fronts. In fact, the US
DoJ had filed suit in federal court to block the proposed transaction on antitrust
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grounds. Immediately prior to the withdrawal of the applications, the FCC had
been ready to initiate its own hearings in the matter.
In March 2012, the FCC approved applications filed by DISH Network Corp (an
affiliate of EchoStar) seeking consent to acquire DBSD North America (formerly
ICO North America) and TerreStar Networks. Both DBSD and TerreStar hold
valuable spectrum assets in the 2GHz MSS band, which DISH wishes to use
for terrestrial mobile broadband services, and which the FCC has proposed to
reallocate for that purpose.
In August 2012, the FCC approved a number of related applications seeking
consent to assign Advanced Wireless Service (AWS) spectrum licences from cable
interests – including those held by SpectrumCo, a cable industry joint venture –
to Verizon Wireless.

The FCC also has initiated but not yet completed its review of several other major
transactions. For example:
a
In July 2012, BC Partners (a European private equity group) and the Canada
Pension Plan Investment Board filed applications seeking FCC consent to acquire
Suddenlink Communications, the seventh-largest cable operator in the United
States.
b
In August 2012, the FCC resumed its consideration of applications filed by
Tribune Company in 2010, which sought FCC consent to various licence
assignments and transfers of control in connection with Tribune’s emergence
from bankruptcy.
c
In August 2012, Digital Globe and GeoEye – both US-based providers of satellite
imaging services – filed applications seeking FCC consent for the companies to
merge. Although remote sensing itself not subject to the FCC’s jurisdiction, the
radiofrequency communications necessary to operate the satellites and download
imagery from the satellites are licensed by the FCC.
III

TELECOMMUNICATIONS AND INTERNET ACCESS

i

Internet and Internet protocol transmission regulation

Thus far, the United States has used a relatively light touch with respect to the regulation of
ISPs and BIAPs, relying largely on market forces instead of prescriptive regulation. By many
accounts, this ‘hands-off’ approach has contributed to the rapid growth of the US Internetbased sector over the past 15 years. Nevertheless, recent activity at the FCC suggests that it
may soon be playing a more active role in the regulation of Internet-based services.
ii

Universal service

The Communications Act directs the FCC to take steps to facilitate the universal
availability of essential telecommunications services through, among other things, the use
of a federal universal service fund (‘USF’). The USF supports various programmes that
seek to promote the availability of quality telecommunications services at just, reasonable
and affordable rates on a nationwide basis to high-cost areas, low-income individuals,
schools, libraries and rural health-care facilities. The USF is funded through revenue-based
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contributions from all providers of interstate and international telecommunications and
interconnected VoIP services, as well as certain other providers of ‘telecommunications’.
The contribution factor fluctuates during the course of the year, but recently has hovered
at around 15 per cent of covered revenues. Universal service programmes and contribution
obligations are administered by the Universal Service Administrative Company (‘USAC’)
– an independent legal entity that is subject to the FCC’s oversight.
The National Broadband Plan recommends that the FCC modify existing ‘universal
service’ subsidy programmes to target broadband expansion into areas where the FCC
asserts BIAPs would not find it economically viable to provide broadband service, in the
absence of this type of financial support. Consistent with this recommendation, the FCC
has established a new ‘Connect America Fund’ to support the deployment of broadband
infrastructure to areas that are currently ‘unserved’, and to phase out legacy universal
service support mechanisms in the process. Under the FCC’s implementing rules, wireline incumbents will enjoy significant funding preferences through, among other things,
a ‘right of first refusal’ in connection with available funding. At the same time, the level
of support available to competitive providers will be reduced significantly, which could
have a chilling effect on competition. Many details remain to be decided, including how
incumbent support levels will be calculated and how support will be distributed in areas
where the incumbent has declined funding. The FCC also must decide whether and how
the requirement to contribute to the universal service fund should be extended to BIAPs
– the principal subject of a proceeding begun by the FCC in April 2012. These changes
are being coupled with changes to the existing – and exceedingly complex – ‘intercarrier
compensation’ scheme by which local and long-distance service providers pay or receive
compensation for traffic that is handed off to each other’s networks.
The FCC’s initial implementing rules on extending the reach of its universal
service programme remain subject to administrative reconsideration and judicial appeals.
Regardless of exactly how these questions are resolved, the FCC’s decision to subsidise
broadband Internet access services may provide a foundation for the eventual regulation
of such services – whether or not supported with universal service funds.
iii

Restrictions on the provision of service

Common carriage
The Communications Act subjects all providers of ‘telecommunications services’ to
common carrier regulation (e.g., the duty to provide service to all members of the public,
including other carriers, without unreasonable discrimination). ‘Telecommunications
services’ are defined to include the provision of ‘telecommunications’ to the public for a
fee. ‘Telecommunications’, in turn, are defined to include the transmission, between or
among points specified by the user, of information of the user’s choosing, without change
in the form or content of the information as sent and received. Notably, this definition
does not encompass the creation or publication of mere ‘content’. Telecommunications
carriers tend to be heavily regulated by both the FCC and the state PUCs.
In contrast, ‘information services’ are defined to include the offering of a capability
for generating, acquiring, storing, transforming, processing, retrieving, utilising or
making available information via telecommunications. These services typically involve
what is called a ‘net protocol conversion’ – essentially, a change in the form, structure
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or substance of the underlying communication. Providers of ‘information services’
are not subject to common carrier regulation and are traditionally have been lightly
regulated at the federal level. State and local jurisdiction over Internet services is severely
circumscribed, as the services are considered ‘interstate’ for most purposes.
As communications technologies have continued to evolve, the lines between
‘telecommunications services’ and ‘information services’ have blurred, and the FCC has
been slow to classify new service offerings. The FCC thus far has declined to classify VoIP
services, creating uncertainty as to which regulations apply at both the federal and state
levels. This uncertainty has been exacerbated by the FCC’s attempted use of its ‘ancillary’
authority to extend a number of common carrier-type requirements to such otherwise
unregulated services.
Because the classification of a service is of critical importance in determining
the regulations applicable to that service, the reclassification of a service can have
significant consequences. The FCC’s treatment of Internet access services provides a
vivid illustration of this fact. Broadband Internet access services require, among other
things, the transmission of data between an end user and an ISP, and any number of
other individuals or entities. For years, the FCC viewed this transmission capability
as a ‘telecommunications service’, and required BIAPs to offer it to competitors on a
stand-alone, common carrier basis. However, in a series of orders issued during the
2000s, the FCC reclassified broadband Internet access services as ‘information services’
functionally integrated with a ‘telecommunications’ component, such that BIAPs are no
longer required to make the transmission capability available to competitors (unless that
capability is offered to the public voluntarily on a non-integrated, stand-alone basis).
More recently, the pendulum has begun to swing in the opposite direction. As noted
above, the FCC has attempted to use its ‘ancillary’ authority to impose certain common
carrier regulations (e.g., emergency calling (911) and outage reporting requirements,
USF contribution obligations) on VoIP and Internet access services without reclassifying
those services as ‘telecommunications services’. While some of these attempts (e.g., with
respect to the FCC’s initial attempt at ‘net neutrality’ regulations) have been rejected by
the courts, the scope of the FCC’s authority over ‘information services’ generally, and
Internet access services specifically, remains unclear.
Price regulation
The Communications Act gives the FCC the authority to regulate the rates charged
by common carriers in connection with the telecommunications services they provide,
and ensure that those rates are ‘just and reasonable’. Prior to the passage of the
Telecommunications Act in 1996, rate regulation was accomplished through the filing
of tariffs with the FCC and state PUCs. More recently, the FCC has eliminated much of
its tariffing regime and instead relies upon market competition (backed by a complaint
mechanism) to ensure that rates are ‘just and reasonable’. Notably, the FCC’s authority
to regulate rates does not extend to ‘information services’ – including broadband Internet
access services.
Net neutrality
In recent years, one of the most significant policy debates at the FCC has focused on
an ‘open Internet policy’ or ‘net neutrality’. Although the meaning of ‘net neutrality’ is
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itself a subject of debate, net neutrality advocates generally aim to constrain the rights of
broadband network providers to block, filter or prioritise lawful Internet applications,
websites and content.
The FCC’s direct involvement with net neutrality policy began in 2005 with the
issuance of its Broadband Policy Statement. Although the FCC’s authority under the
Communications Act to regulate the Internet was not clearly articulated, the Broadband
Policy Statement expressed four principles that the FCC indicated were intended to
preserve the ‘open’ nature of the Internet for consumers, without discouraging broadband
deployment by network operators. The FCC stated that consumers are entitled to (1)
gain access to the lawful Internet content of their choice; (2) run applications and use
services of their choice, subject to the needs of law enforcement; (3) connect their choice
of legal devices that do not harm the network; and (4) benefit from competition among
network providers, application and service providers, and content providers, all subject
to a service provider’s right to engage in ‘reasonable network management’.
In 2008, the FCC ruled that Comcast, the largest US CATV company, had violated
the Broadband Policy Statement by inhibiting users of its high-speed Internet service
from using BitTorrent and other file-sharing software – a practice Comcast claimed was a
type of ‘reasonable network management’ designed to block pirated content and alleviate
network congestion. Comcast appealed this decision, arguing, among other things, that
the FCC lacked the statutory authority to adopt or enforce net neutrality requirements.
In early 2010, a US Court of Appeals agreed with Comcast and vacated the FCC’s order.
In doing so, the court rejected the FCC’s attempt to rely on its ‘ancillary’ authority as a
basis for its enforcement of the Broadband Policy Statement against Comcast, insofar as
the FCC had failed to identify a source for such authority in the Communications Act.
In late 2011, new FCC rules on broadband Internet access services came into
effect, applicable only to ‘mass-market retail services’, that:
a
require all BIAPs to disclose the network management practices, performance
characteristics, and terms and conditions of their services;
b
prohibit fixed BIAPs from blocking lawful content, applications, services, or nonharmful devices;
c
prohibit mobile wireless BIAPs from blocking lawful websites, or applications that
compete with their voice or video telephony services; and
d
prohibit fixed BIAPs from unreasonably discriminating in transmitting lawful
network traffic.
As a result, mobile wireless operators appear to have greater latitude to block access to
websites and applications, and to impose greater constraints on other network traffic
and devices. These new rules are subject to pending judicial appeals that challenge, inter
alia, the FCC’s jurisdiction to regulate in this manner. In addition, many aspects of these
new rules remain unclear. The FCC intentionally chose to adopt broad principles, and
to allow the ‘gaps’ to be filled in through case-by-case determinations bases on specific
circumstances. Thus, it may take some time before the FCC (1) provides further guidance
on how BIAPs may address network congestion, (2) addresses concerns about content
providers who want to use the networks of others to deliver their services to consumers
(but do not want to pay for the network capacity they consume), and (3) decides the
extent to which BIAPs can prioritise some types of traffic to manage the overall provision
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of service to the end user, including the extent to which BIAPs may negotiate agreements
to offer ‘managed services’, ‘private IP networks’ and other ‘special arrangements’ that
treat some types of traffic differently from others – or offer such arrangements to their
own affiliates.
iv

Security

US regulatory approach to emergency preparedness
Because US commercial communications networks are privately owned, the FCC’s role
in ensuring emergency preparedness primarily is one of gathering and disseminating
information and coordinating among different governmental agencies. For more than 15
years, the FCC also has required facilities-based telecommunications service providers to
participate in industry-run working groups focused on developing best practices to ensure
network reliability, to report network outages, and to be prepared to restore network
services as rapidly as possible in the event of an outage. The recommendations of this
group do not have the binding force of law, but have played an important role in shaping
industry practice and have prompted some limited FCC rulemaking activity. For example:
a
FCC rules now require all wire-line and wireless telecommunications service
providers to maintain on site a back-up power source (typically, a generator)
capable of keeping networks functioning for a minimum number of hours.
b
Under the Telecommunications Service Priority (‘TSP’) programme, service
providers must afford priority service to federal, state and local governments and
other critical institutions.
c
The FCC has adopted outage reporting rules, which require network operators to
notify the FCC of significant outages that may affect end-user communications,
and recently extended these rules to VoIP providers and BIAPs.
d
The FCC has established rules governing the Emergency Alert System (‘EAS’), a
national public warning system that requires broadcasters, cable operators, satellite
broadcasters and others to provide communications capability to the President to
address the American public during a national emergency. The system also may be
used by state and local authorities to deliver important emergency information,
such as AMBER alerts and weather information targeted to specific areas. In
November 2011, the FCC, together with the US Department of Homeland
Security and other federal agencies, successfully conducted the first nationwide
test of the EAS.
The FCC also is responsible for the emergency preparedness of US network operators, the
radiofrequency spectrum needs of non-federal ‘first responders’ (police, fire, ambulance
and emergency medical teams), and coordination among network operators and various
governmental organisations to address cybersecurity concerns. Much of this activity
has focused on ensuring adequate spectrum for public safety users, and ensuring the
interoperability of different public safety networks. The FCC has proposed to create
a ‘nationwide interoperable public safety broadband wireless network’, funded in part
through a national grant programme, to permit first responders to communicate with
one another when other networks are inoperable.
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The Communications Assistance for Law Enforcement Act
The Communications Assistance for Law Enforcement Act (‘CALEA’) requires
‘telecommunications carriers’ to implement specific capabilities in their networks to
permit law enforcement agencies to intercept call identifying information and call content
pursuant to a lawful authorisation. For this purpose, the term ‘telecommunications
carriers’ is defined broadly to include facilities-based BIAPs and interconnected VoIP
providers. CALEA establishes both minimum capacity requirements and capability
requirements. CALEA does not specify the means by which providers must comply
with these capability requirements, but creates a safe harbour for carriers that implement
industry standards. CALEA does not grant law enforcement agencies any surveillance
authority beyond what otherwise exists under US law.
Cybersecurity
US cybersecurity policy following the completion of the federal government’s Cyberspace
Policy Review has sought to create or enhance shared situational awareness of network
vulnerabilities, threats, and events and the ability to act quickly to reduce current
vulnerabilities and prevent intrusions; enhance US counterintelligence capabilities and
increase the security of the supply chain for key information technologies; and strengthen
the future cybersecurity environment by expanding cyber education, coordinating
and redirecting research and development efforts, and working to define and develop
strategies to deter hostile or malicious activity in cyberspace. Consistent with these goals,
the FCC has explained that one of its core objectives is ‘to strengthen the protection of
critical communications infrastructure’.
In August 2010, the FCC proposed to develop a two-year plan to address
‘vulnerabilities to communications networks or end-users and to develop countermeasures
and solutions in preparation for, and response to, cyber threats and attacks’ in coordination
with other US federal agencies such as the Department of Homeland Security and the
Federal Bureau of Investigation. Although more than two years have passed, the FCC
has taken no further action to develop a concrete plan of this type, but the FCC has
supported calls for Congress to increase the FCC’s authority to regulate in this area.
The FCC also has attempted to educate consumers and small businesses about the
importance of cybersecurity. For example, in November 2011, the FCC launched the
Small Biz Cyber Planner, an online resource to help small businesses create customised
cybersecurity plans.
Online protections for children
The Children’s Online Privacy Protection Act of 1998 (‘COPPA’) restricts the ability
of website operators to collect personal information from children under 13 years of
age. The type of ‘verifiable parental consent’ that is required before collecting and using
information provided by children under 13 is based upon a ‘sliding scale’ set forth in an
FTC regulation that takes into account the manner in which the information is being
collected and the uses to which the information will be put. While children under 13
can legally give out personal information with their parents’ permission, many websites
disallow underage children from using their services due to the regulatory burdens
involved.
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Protection of personal data and privacy
The Communications Act protects the privacy of ‘customer proprietary network
information’, which includes the date, time, duration and location of a call, type of
service used, and other details derived from the use of a telecommunications service. US
law also protects the contents of any telecommunications message from eavesdropping,
recording, or unauthorised use or disclosure by a third party. Users of online services
enjoy similar protection from eavesdropping or disclosure of their communications.
Exceptions apply where access to, or use or disclosure of such information is necessary for
law enforcement, which in most cases requires prior approval by a judge. In addition, the
NTIA has formed an Internet Policy Task Force, which has recommended the adoption
of voluntary codes of conduct by industry participants, and continues to examine ‘the
nexus between privacy policy and innovation in the Internet economy’.
IV	

SPECTRUM POLICY

i
Flexible spectrum use
In recent decades, the FCC increasingly has adopted a flexible approach to defining
the uses to which a particular radiofrequency band may be put, or the optimal scope
of licences that an entity can use to meet its business needs. For example, the FCC has
granted many licensees (but not broadcasters) flexibility to redefine their own service
territory, dividing or combining geographically bounded licences, and to subdivide their
assigned spectrum and sell or lease a portion to another user. The FCC also has adopted
more fluid service definitions, for example, permitting fixed and mobile operations, or
terrestrial and satellite operations, in the same band.
The FCC has been examining ways to increase flexibility and efficiency in the
use of available spectrum resources. It has recognised that one key failing of its spectrum
policy is that administrative rigidities historically have prevented more efficient use of
the spectrum resource. As a result, the FCC’s spectrum policy has evolved towards more
flexible and market-oriented regulatory models.
For example, in order to facilitate the development of secondary markets in spectrum
usage rights involving terrestrial radiofrequency-based services, the FCC has adopted rules
to facilitate two types of leasing arrangements: a ‘spectrum manager’ lease, in which a lessee
is permitted to use spectrum subject to the oversight and control of the licensee; and a
‘de facto transfer’ lease, in which the lessee assumes many of the obligations of a licensee,
and exercises control over its own spectrum operations. The FCC also has examined ways
to facilitate unlicensed use of certain spectrum bands, provided that such use does not
interfere with licensed operations (if any) in those bands. Among other things, the FCC
has adopted rules permitting certain devices to operate on a secondary, unlicensed basis in
unused broadcast television spectrum, also known as ‘white spaces’.
ii

Broadband and next-generation mobile spectrum use

A significant focus of the National Broadband Plan is encouraging the growth of
mobile broadband networks, including through access to additional spectrum. The plan
recommends allocation of at least 500MHz of spectrum for this purpose. Some of this
need will be met as the FCC and NTIA make additional federal government spectrum
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available for commercial use. For example, the US Congress has directed the FCC to
auction for commercial use at least 15MHz of spectrum in the 1,675–1,710MHz band
that has been used by the federal government. Moreover, NTIA currently is examining
whether and how to make spectrum in the 1,755–1,850MHz band available for similar
commercial purposes.
The FCC also has identified commercial spectrum that could be reallocated and thus
used more efficiently in support of mobile broadband services. Because of its propagation
characteristics, some of the most desirable spectrum for wireless communications consists
of the portion currently being used by many broadcast television stations. As a result,
the FCC has recognised that 120MHz of spectrum could be reallocated from broadcast
television to mobile broadband use. To this end, and as discussed further below, Congress
in 2012 enacted legislation that will allow television broadcasters to ‘turn in’ some of the
spectrum they use for their television channels, in return for a portion of the proceeds when
the spectrum is re-auctioned by the government for mobile broadband use. Because today’s
digital signals do not require a broadcaster to use all of its spectrum, a TV station could still
continue to provide service, largely as it does today. Alternatively, a TV station could stop
broadcasting traditionally, and opt to deliver its programming through a cable system, a
phone company, a satellite company or over the Internet. It remains to be seen how many
broadcasters will choose to take advantage of this opportunity.
Similarly, the FCC has recognised the value of the approximately 40MHz of
spectrum that is currently allocated to mobile satellite service operations in the 2GHz
band but is not being fully utilised by satellite operators, and it will likely take action to
free some or all of that spectrum for terrestrial mobile broadband purposes by the end
of 2012.
iii

Spectrum auctions and fees

Where spectrum is to be assigned to an individual licensee, and more than one party is
eligible to use such spectrum (i.e., mutually exclusive applications are received by the
FCC), the FCC may choose from several mechanisms under the Communications Act
by which to designate the ‘winning’ licensee. Most new spectrum assigned since 1993
has been licensed through the use of competitive bidding (i.e., spectrum auctions). The
statute excludes certain specific types of spectrum licences (international satellite, public
safety, non-commercial broadcast, etc.) from the scope of the FCC’s auction authority.
The FCC has completed or scheduled over 90 radiofrequency spectrum auctions to date.
Historically, proceeds from all spectrum auctions have gone to the US Treasury.
In February 2012, the US Congress authorised a new type of auction, known as the
‘incentive auction’. Under this auction model, current licensees have the option to
contribute spectrum in exchange for a portion of the proceeds from the auction of that
spectrum.
V	MEDIA
i

Regulation of media distribution outlets generally

The regulation of media distribution outlets and content varies depending on the business
model and technology being used. As previously noted, Internet-based content delivery
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is very lightly regulated in the United States. Traditional media outlets historically have
been regulated more heavily by the FCC.
Regulation of content and content providers
The First Amendment to the US Constitution guarantees the freedom of speech,
and limits the ability of the government to regulate the content of a broadcaster’s
programming, or content providers directly. Several decades ago, the courts recognised
the FCC’s authority to prohibit ‘indecent’ programming by terrestrial broadcasters,
based on the government’s interest in ensuring that scare spectrum rights are used in
manner that serves the public interest, and the unique pervasiveness of broadcast media
in lives of Americans and their children. It is unclear whether the FCC’s rules remain
constitutional in today’s media-rich market where many different media outlets serve the
same household.
In recent years, the FCC has fined stations that aired ‘fleeting expletives’
(incidental words or gestures that are broadcast despite the reasonable precautions taken
by the licensee to avoid indecent broadcasting). For example, in 2006 the FCC fined
affiliates of the ABC and Fox networks millions of dollars for airing such material during
their programming. Both networks subsequently challenged these fines in the courts. In
June 2012, the US Supreme Court invalidated the fines on due process grounds, finding
that the FCC had not fully articulated its rule against fleeting expletives until after the
programmes in question had been aired. In taking this approach, the court left open
broader questions as to whether the FCC’s ‘fleeting expletives’ policy violates the First
Amendment or is otherwise unconstitutional.
Terrestrial broadcasting
Television and radio stations broadcasting content for free to listeners and viewers via
terrestrial radiofrequency spectrum are subject to extensive regulation by the FCC,
which has exclusive licensing authority for such stations in the United States. Among
other things, the FCC has adopted detailed technical rules governing this type of
broadcaster, restricted their ability to air ‘indecent’ or ‘obscene’ programming, imposed
political broadcasting and other ‘public interest’ obligations on them, and adopted
multiple ownership restrictions. These regulations are largely premised on the idea
that radiofrequency spectrum is a scarce resource, and thus the FCC should promote
localism, diversity of ownership, and service in the public interest. The FCC also tends
to apply the foreign ownership restrictions discussed above most rigidly to over-the-air
broadcast services.
Subscription media
Entities providing electronic media services by subscription – CATV, direct-broadcast
satellite (‘DBS’) service, subscription radio, or even subscription over-the-air TV stations
– generally are subject to less restrictive content regulation than terrestrial ‘free overthe-air’ broadcasters (‘obscene’ material is prohibited, but not material that is merely
‘indecent’). Because subscribers pay for their service, by definition, arguments that they
must be protected from unwittingly accessing ‘indecent’ content are less convincing.
Subscription satellite radio providers and multichannel video programming distributors,
such as DBS and cable TV providers, remain subject to FCC regulation with respect to
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their use of radio frequency spectrum and certain other matters. Moreover, terrestrial
CATV operators also are subject to franchising by state or local authorities for the use of
public rights-of-way.
ii

Digital switchover

In 1996, Congress authorised the distribution of an additional terrestrial broadcast
channel to each terrestrial broadcast TV station licensee for digital broadcasting, with
the understanding that existing analogue broadcasting channels would be surrendered
and reallocated for other users following a reasonable transition. Congress subsequently
established 12 June 2009 as the last day for full-power TV stations in the United States to
broadcast in analogue. Since that date, all full-power TV stations have been transmitting
in digital only.
The reallocation of the spectrum thus recaptured from the analogue broadcast
service remains a high priority of the FCC, which has stated its intention to maximise
the availability of spectrum for broadband communications (such as Internet access) as
well as to set aside a band of spectrum for public safety use. Notably, the compression
facilitated by digital transmission allows broadcasters to transmit in multiple streams, or
repurpose a portion of their allocated spectrum for non-broadcast use. As noted above,
the FCC currently is considering how to reclaim some of this spectrum for mobile
broadband use, through ‘incentive auctions’ or other mechanisms.
iii

Internet-delivered video content

The regulatory status of Internet-delivered video content turns in part on whether it
can be considered ‘video programming’ under the Communications Act. This term
encompasses ‘programming provided by, or generally considered comparable to
programming provided by, a television broadcast station’. Much online video content
does not fall into this category, and as such lies outside of the FCC’s jurisdiction.
Also significant is the manner and form in which ‘video programming’ is
delivered to the viewer. ‘Video programming’ may be subject to minimal regulation if it
is incorporated into an ‘information service’ by virtue of the use of the Internet or other
broadband technologies as a delivery mechanisms. Moreover, the FCC has identified a
category of ‘interactive television’ services – defined as ‘a service that supports subscriberinitiated choices or actions that are related to one or more video programming streams’
– but it has not decided what requirements, if any, should apply to such services. The
manner in which these classification issues are resolved can have significant implications
in other regulatory areas. For example, IP-delivered video programming in the form of a
traditional cable service arguably falls outside the scope of the FCC’s net-neutrality rules.
Notwithstanding general uncertainty with respect to the regulatory status of Internetdelivered video content, IPTV services delivered by telecommunications companies have
been subject to franchising as ‘cable’ systems under some state and local requirements. In
order to expedite competitive entry into the IPTV market, to facilitate competition to
entrenched cable TV operators, several states have adopted state-wide franchising, and
have preempted separate approval requirements in individual municipalities. The FCC
encourages rapid approval of competitive franchising requests and has indicated that it
may preempt states that do not promptly act on such requests.
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iv

Mobile services

Consumer demand for access to audio and video programming through mobile platforms
is one of the primary drivers of increased demand for mobile broadband access generally.
As noted above, the National Broadband Plan aims to free additional spectrum resources
for such services. The advent of these services, many of which would not use ‘broadcast’
spectrum, reflects increasing convergence in the communications industry, and could
lead to increased pressure to reconcile regulatory frameworks that treat similar services
differently.
VI

CONCLUSIONS AND OUTLOOK

As it has been in the past few years, the implementation of the National Broadband Plan
will continue to be the driving force in US communications regulation for the foreseeable
future. The FCC is likely to continue its efforts to repurpose certain spectrum for mobile
broadband use. These efforts should accelerate in light of the FCC’s new authority to
conduct incentive auctions. At the same time, the FCC is likely to continue to explore
other sources of potential spectrum. This approach is likely to generate conflict between
wireless service providers and incumbent spectrum users. The FCC will need to reconcile
these competing interests, while deciding whether and how to ensure that incumbents
are compensated for the value of their lost spectrum assets.
The FCC also will be required to expend significant energy completing the
implementation of its new universal service and intercarrier compensation regimes.
Many of the details of these regimes have yet to be resolved, and the FCC’s efforts may
be complicated somewhat by pending challenges to its new rules. As it moves forward,
the FCC will need to continue its efforts to balance competing policy interests within a
heavily politicised environment. Because there will be some winners and some losers no
matter what the FCC does, and given the amount of money at stake, these issues almost
inevitably will occupy the courts for years to come.
Looming over the horizon, the possibility remains that Congress will substantially
modify the FCC’s authority with respect to broadband services through a significant
amendment (or even a rewrite) of the Communications Act. Such action could provide
the FCC with the authority that it needs to regulate the provision of Internet access
services, while shoring up the unsure foundation of existing regulations (e.g., of net
neutrality and VoIP services). Even in the absence of such action, the FCC is likely to
attempt to expand the scope of its authority to regulate such services – at least until that
attempt is affirmatively checked by Congress or the courts.
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