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Editors' Preface
Dan Maze and Tracy Liu
Latham & Watkins LLP

The leveraged cnanUe markets in the Snited Etates and uorpbe sbrang faUk tp li2e in 040,w 
.ith leveraged lpan vplomes refponding in fpth regipnsH yp.everw the glpfal reUpverq .as 
npt Aoite Upmbletew as leveraged lpan vplomes in the CPCI regipn in the crst hal2 p2 the 
qear 2ell 2rpm levels rebprted last qearH 

3n a Upntinoatipn p2 040xw leveraged lpan vplomes .ere dpminated fq amend and e-tendw 
addFpn and recnanUing transaUtipnsH Mpllp.ing the market head.inds p2 reUent qearsw the 
mpre stafle eUpnpmiU faUkdrpbw Upmfined .ith strpng lender abbetite and tightening 
sbreadsw has alsp resolted in a .ave p2 rebriUingsH

yp.everw the moUh antiUibated resorgenUe p2 j&C aUtivitq has qet tp materialisew at least at 
the levels bartiUibants hpbed 2pr at the end p2 last qearH While there are signs that the market 
is trending in a bpsitive direUtipn 2pllp.ing an obtiUk in j&CFrelated aUtivitq as the qear 
brpgressedw the valoatipn gab fet.een foqers and sellers remains a ma’pr hordle tp the 
resombtipn p2 dealmakingw .ith spme sellers still reloUtant tp transaUt amid UpnUerns that 
assets maq fe ondervaloedH With almpst hal2 p2 the .prldRs bpbolatipn gping tp the bplls 
fe2pre the end p2 040,w bptential vplatilitq tied tp onUertaintq arpond eleUtipn potUpmes 
has feen an added 2aUtpr that .eighed pn the marketH –egolatprq sUrotinq p2 deals has 
alsp intensicedw .ith ne. 2preign direUt investment pr natipnal seUoritq regimes and the 
e-bansipn p2 e-isting regimes alpngside merger Upntrpl issoes reAoiring dealmakers tp 
navigate an inUreasinglq Upmble- regolatprq landsUabeH

The same 2aUtprs that 2aUilitated a .ave p2 rebriUingsw tpgether .ith the repbening p2 
the sqndiUated lpan market 2pllp.ing a bollfaUk last qearw alsp sa. the sqndiUated lpan 
markets regain market share 2rpm brivate Uredit lenders as fprrp.ers bivpted faUk tp 
lp.er Upst sqndiUated lpans via pbbprtonistiU recnanUings p2 large Uab brivate Uredit deals 
in the sqndiUated lpan marketsH Private Uredit lenders resbpnded tp the resorgenUe p2 
the sqndiUated lpan market fq shp.ing Ke-ifilitq pn briUing and termsw bartiUolarlq 2pr 
highFAoalitq UreditsH 3n additipnw brivate Uredit lenders spoght tp leverage pther tppls in their 
arsenal D delaqed dra. term lpansw P3O instroments and the afilitq tp agree alternative 
cnanUing splotipns tp meet the diverse needs p2 fprrp.ersH Cs Upmbetitipn fet.een the 
sqndiUated lpan market and brivate Uredit heats obw investprs in the sqndiUated lpan market 
have alsp spoght tp p22er delaqed dra. term lpansH Epme fanks are alsp estaflishing their 
p.n brivate Uredit 2ond blat2prms pr entering intp tieFobs .ith brivate Uredit 2onds tp gain 
e-bpsore tp the brivate Uredit arenaH

With the frpadlq sqndiUated lpan and highFqield fpnd markets regaining mpmentomw and 
brivate Uredit np. an estaflished and Upmblementarq Upmbpnent p2 the deft cnanUing 
landsUabew fprrp.ers have a greater range p2 pbtipns tp Uater tp their cnanUing needsH 
“oalFtraUk cnanUing brpUessesw .here fprrp.ers assess sqndiUated and brivate deft 
pbtipns tp pftain the fest terms bpssiflew are feUpming mpre UpmmpnblaUeH ”n larger 
transaUtipnsw fprrp.ers alsp fenect 2rpm Ke-ifilitq in the 2prm p2 'hqfrid5 stqle dealsw .here 
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the sqndiUated and brivate Uredit markets .prk in tandem tp p22er attraUtive cnanUing 
baUkagesH

“esbite a .pffle 2pllp.ing a glpfal sellFp22 aUrpss risk assets that Uaosed glpfal markets 
tp slomb in earlq Cogostw the leveraged cnanUe market is Uorrentlq pn an ob.ard tra’eUtprqw 
.ith j&C deal mpmentom biUking obH Cfsent anq ma’pr maUrpeUpnpmiU pr gepbplitiUal 
shpUks that Upold sUobber the resorgenUe in j&C aUtivitqw the potlppk 2pr the remainder p2 
the qear and gping intp 040z is Upntinoed pbtimism 2pr the reUpverq p2 the j&C marketH 
CntiUibatipn is grp.ing 2pr j&CFrelated deal aUtivitq tp retorn in 2oll 2prUe in 040zH Private 
eAoitq sbpnsprs are sitting pn reUprd levels p2 drq bp.der tp deblpq and i2 e-beUtatipns p2 
2orther redoUtipns in interest rates materialise D making fprrp.ing Upsts mpre attraUtive 
D this shpold brpvide a moUh needed Uatalqst 2pr a fppm in in j&C dealmakingH

janq thanks tp everqpne .hp has Upntrifoted tp this qearRs editipnw and a sbeUial 
thank qpo tp La. @osiness –esearUhH We sinUerelq hpbe that this editipn p2 Lexology 
In-Depth: Acquisition & Leveraged Finance .ill fe an interesting read 2pr qpo in this Uorrent 
envirpnmentH

Dan Maze danHma=e>l.HUpm
Tracy Liu traUqHlio>l.HUpm

Latham & Watkins LLP
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 RETURN TO SUMMARY

Introduction

London continues to hold its status as a premier market for leveraged ,nance transactionsw 
Eith bnglish laE often governing the ,nance documentation for .oth buropean and 
international leveraged ,nance dealsD

yiversit- in .oth the range of ,nancial instruments and sources of ,nancing availa.le to 
.orroEers remainsw Eith highC-ield .ondsw s-ndicated loansw unitranche or direct lending 
,nancingsw second lienw super seniorw pa-mentCinCkind ,nancingsw and preferred equit- 
seeing continued strengthw and private capital pla-ing a role along Eith commercial and 
investment .anks and institutional lendersD xredit funds have continued to eTpand their 
market share .e-ond their core midCmarket offerings in buropean leveraged transactions 
through unitranche and direct lending ,nancingsD

buropean  covenantClite  structuresw  Ehich  feature  loans  Eith  highC-ield  .ondCst-le 
incurrence covenants and no maintenance ,nancial covenantsw have .ecome standard in 
largeCcap s-ndicated loansw especiall- in sponsorCled transactionsD While most ,nancings 
.- private credit lenders still include maintenance covenantsw covenantClite unitranches 
and senior direct lending are increasingl- .ecoming a part of the private credit market as 
private capital lenders gain market share in the largeCcap segment of the leveraged ,nance 
marketD As competition groEs in the largeCcap segment of the leveraged ,nance marketw 
this is likel- to drive a greater convergence of terms .etEeen the s-ndicated loan and 
private credit markets on largeCcap dealsD

Year in review

2here Eas optimism coming into 040M for a resurgence in 3&A deal activit- folloEing 
a lacklustre 040ND Jeverthelessw this optimism Eas tempered due to concerns around 
recessionw in’ationar- pressuresw high interest ratesw remaining geopolitical tensions and 
political uncertaint- in light of a potential change in government in the runCup to the United 
Kingdom general election in –ul-D 2he concerns surrounding the impact of the electionw 
hoEeverw Eere not unique to the United Kingdom in a -ear Ehen almost half of the EorldGs 
population is due to voteD

FolloEing the general electionw there have .een positive indicators for the de.t markets 
B in’ation has fallen to the loEest level in three -earsw (yP has returned to groEthw the 
s-ndicated markets have reopened andw in Augustw the )ank of bngland announced the 
,rst drop in interest rates since 3arch 0404D UK listed companies continue to .e appealing 
targetsw as the prevailing consensus is that the- remain undervaluedD 2his has translated 
to higher levels of interest from .oth strategic acquirers Eho are reCentering the market as 
Eell as private equit- sponsorsD A com.ination of these factorsw coupled Eith eTpectations 
of further interest rate cutsw is anticipated to unlock the 3&A deal pipelineD

As market participants patientl- aEait the return of a more ro.ust 3&A pipelinew the 
leveraged ,nance market remains active Eith a health- volume of re,nancingw amend and 
eTtend and addCon transactionsD 2he sta.le market .ackdropw stronger lender demand and 
continued loE 3&A volumes zal.eit increasing as the -ear progressedI also facilitated 

Acquisition and Leveraged Finance | United Kingdom E5plore on Lexology

https://www.lexology.com/indepth/acquisition-and-leveraged-finance/united-kingdom?utm_source=TLR&utm_medium=pdf&utm_campaign=Acquisition+and+Leveraged+Finance+-+Edition+11


 RETURN TO SUMMARY

a string of repricings as .orroEers capitalised on tightening spreadsw as Eell as several 
opportunistic recapitalisations for private equit- sponsorsD xertain .orroEers Eith de.t 
provided .- private credit lenders also seiSed the opportunit- to re,nance de.t in the 
s-ndicated market Ehere possi.lew enticed .- the loEer margins on offer as the s-ndicated 
loan market made a .ig come.ack this -earD 

1n order to competew private credit lenders have cut margins to hold on to priSed assetsw 
particularl- those in the upper middle marketD 2he- have also .een more accommodating 
on leverage levelsw Ehile continuing to shoEcase their .readth of offering and ’eTi.ilit- 
.- providing alternative ,nancing solutionsw including going deeper into other levels in the 
capital structurew to meet the diverse needs of .orroEers looking to manage rising capital 
costs and the liquidit- needs of companiesD Private credit lenders also hold a competitive 
edge on deals Eith a large sterling tranchew as such deals are more challenging to get 
aEa- in the s-ndicated loan market due to sterlingGs relative illiquidit-D 2he resurgence of 
the s-ndicated loan market has also caused some private credit lenders to refocus their 
attention on their midCmarket strategiesD

2he previous government consulted on changes to the Jational “ecurit- and 1nvestment 
Act 040” zJ“1AI[1] to make it Ras proC.usiness and proCinvestment as possi.lejD 2he J“1A 
grants the government eTtensive poEers to scrutinise and intervene in certain transactions 
to protect national securit-D 1t remains to .e seen Ehat the neE governmentGs plans are 
for the J“1A regime as market participants continue to keep track of an- revieEs to the 
legislative frameEorkD 1n the meantimew the implications of the J“1A regime Eill need to 
.e considered in acquisition ,nancings of qualif-ing entities or qualif-ing assets to Ehich 
the J“1A regime applies or Ehen taking or enforcing securit- over shares or assets that 
are in the scope of the J“1A regimeD

At the time of Eritingw the neE governmentGs autumn .udget is aEaited as it Eill reveal 
the governmentGs plans to re.uild the econom-D Private equit- sponsors are also aEaiting 
clarit- around the governmentGs proposed plans for taT treatment on carried interestw Ehich 
Eill have implications for the industr-D 

Regulatory and tax matters

:egulator- matters

2he Prudential :egulation Authorit- zP:AI and the Financial xonduct Authorit- zFxAI are 
the ,nancial regulators in the United KingdomD 2he P:A is part of the )ank of bngland and 
authorises and prudentiall- supervises .anksw .uilding societiesw credit unionsw insurers 
and ma;or investment ,rmsD 2he FxA is responsi.le for authorising and prudentiall- 
supervising other ,rms that undertake regulated ,nancial services activitiesw and for 
supervising all regulated ,nancial services ,rms from a conduct of .usiness perspectiveD

xash loans to .usinesses are largel- unregulated in the United Kingdomw unlike consumer 
lending or residential mortgagesD 2hereforew providing a secured or unsecured loan tow 
or su.scri.ing for a secured or unsecured de.t instrument issued .-w an entit- that is 
incorporated or taTCresident in the United Kingdom is not considered a regulated activit- 
and does not require an- kind of .anking or similar licence or approvalD 1t is important 
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to notew hoEeverw that .ecause much of this activit- is carried out .- .usinesses that 
are regulated for other purposes z.anks and investment ,rmsIw there ma- .e .roader 
regulation impacting them that ma- impact the terms of an- loanD “imilarl-w .orroEers Eho 
are themselves regulated ma- have restrictions on the nature or scope of securit- the- 
can offer oEing to ,nancial regulation affecting their .usiness zin particularw regulator- 
capital requirementsID 3ore compleT forms of lendingw such as arranging the issuance ofw 
or transacting inw de.t instruments that em.ed derivatives or underEriting a .ond issuance 
Eould constitute regulated activitiesw requiring the ,nancial institutions offering those 
services to compl- Eith regulator- o.ligationsD

)orroEers and lenders are su.;ect to the antiCmone- laundering and sanctions regimes in 
the United Kingdomw and Eill also need to take into account antiCcorruption legislationD

2aT matters

2hree areas of taTation are particularl- signi,cant in the conteTt of leveraged ,nance 
transactions'

”D Eithholding taT on pa-ments of interest to the lender5

0D the deducti.ilit- of interest for the .orroEer5 and

ND taT issues on the enforcement of securit-D

Withholding taT

Pa-ments of -earl- UK source interest are su.;ect to UK Eithholding taT at the .asic rate 
of 04 per centD 2here arew hoEeverw a num.er of eTemptions from the charge to Eithholding 
taTw Eith the folloEing .eing the most commonl- used'

”D bTemption from Eithholding taT relating to the nature of the lender' corporates and 
.anks that are taTed in the United Kingdom ma- receive interest grossw given the 
income of these lenders is taTa.le in the United Kingdom in an- eventD Advances 
from .uilding societies are also generall- free of Eithholding taT on interestD

0D bTemption relating to the nature of the securit-' the £private placement£ eTemption 
entitles the holder of privatel- placed securities to interest free of Eithholding 
taTw provided that certain requirements are metw including the term of the relevant 
securit- .eing less than H4 -ears and the securit- zor Ehere a placement consists of 
several relevant securitiesw the total value of the placementI having a minimum value 
of 7”4 millionD Additionall-w the £quoted buro.ond£ eTemption ena.les the holder of 
a securit- to receive interest free of Eithholding taTw provided the securit- is issued 
.- a compan- and is listed on a recognised stock eTchange or is admitted to trading 
on a multilateral trading facilit-D

ND bTemption relating to dou.le taTation treaties .etEeen the United Kingdom and 
other ;urisdictions' the United Kingdom has entered into a num.er of treaties Eith 
other ;urisdictionsw Ehich provide for a nil rate of Eithholding taT in the United 
KingdomD JonCUK lenders taT resident in such ;urisdictions are entitled to receive 
interest free of Eithholding taTD 2here is an administrative .urden involved in rel-ing 
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on this eTemptionw since it must .e claimedw and interest ma- onl- .e paid free 
of Eithholding once a .orroEer has received an instruction from 93 :evenue and 
xustoms z93:xID Furthermorew a claim under the normal certi,cation process can 
take several monthsD 2he dou.le taTation treat- passport schemew hoEeverw grants 
certain lenders a £passport£w there.- streamlining the otherEise length- certi,cation 
processD

2he .road nature of the a.ove eTemptions gives signi,cant ’eTi.ilit-w ena.ling UK 
.orroEers to raise funds from different t-pes of lendersw and different t-pes of securit-D 
1n particularw the £quoted buro.ond£ eTemption ena.les capital to .e raised from offshore 
fundsw Ehich Eould usuall- not .e capa.le of .ene,ting from dou.le taTation treaties Eith 
the United Kingdomw as the latter Eill generall- not provide for a nil rate of Eithholding taT 
in treaties Eith taT haven ;urisdictionsD

yeducti.ilit- of interest

As  a  starting  pointw  interest  incurred  .-  a  UK  corporate  .orroEer  isw  under  the 
loan relationship rulesw deducti.le in calculating taTa.le pro,tsD 2he loan relationship 
provisionsw as a general rulew folloE the accountsD 2his means that the amounts recognised 
in determining a compan-£s pro,t or loss under generall- accepted accounting practice 
Eill usuall- constitute credits and de.its under the loan relationship rulesD 1nterest on a 
loan is a de.t service cost to the .orroEerw and this classi,cation is the starting point 
for interestCrelated taT deductionsD 2here arew hoEeverw rules that can restrict or prevent 
the deducti.ilit- of interest to .e .orne in mindw as interest deducti.ilit- is often a ke- 
commercial driver of de.t ,nancingsD 2hree important eTamples are set out .eloEw .ut 
there are other relevant restrictions .e-ond the scope of this chapter5 for eTamplew the 
unalloEa.le purposes rulew the targeted antiCavoidance rule and rules reCcharacterising 
interest as a distri.utionD

”D xorporate interest eTpense restriction rules limit the amount of interest eTpense 
large .usinesses can deduct Ehen calculating their pro,ts su.;ect to corporation 
taTD )roadl-w the rules place a cap to limit deductions to N4 per cent of a group£s 
UK £taT b)12yA£w or alternativel- a modi,ed de.t cap is imposed that ensures that 
a group£s UK interest deductions cannot eTceed the total net interest eTpense of 
the EorldEide groupD Jet interest eTpenses under the de minimis alloEance of 70 
million Eill not .e restricted .- the rulesD

0D Where transfer pricing rules appl- to a loan zparticularl- relevant in the conteTt of 
relatedCpart- .orroEing arrangementsIw the- operate to den- the .orroEer a taT 
deduction for an- part of the interest that eTceeds an arm£sClength rate of interestD 
2he termsw amount and availa.ilit- of the de.t Eill .e read;usted zfor taT purposesI 
to those of an arm£sClength transactionD

ND xorporate income loss restriction limits the amount of postC” April 04”8 pro,ts 
against Ehich carriedCforEard losses incurred in an- period could .e relieved 
to  H4  per  cent  of  pro,ts  over  an  annual  alloEance  of  7H  millionD  “ince  ” 
April 0404w hoEeverw the relief provided .- the 7H million annual alloEance is 
shared .etEeen .oth carriedCforEard corporate income losses and carriedCforEard 
corporate capital lossesD
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bnforcement of securit-

2aT grouping ena.les UK group mem.ers to allocate gains and surrender losses .etEeen 
mem.ers of the group on a current -ear .asisD 2his ena.les deducti.le interest to .e set 
off against the income generated .- another group mem.erw meaning .orroEing need not 
.e engaged in .- an incomeCgenerating compan- Eithin the groupD Furthermorew the group 
rules alloE for assets to .e transferred Eithin the group on a £no gainw no loss£ .asisD Where 
these assets are transferred outside of the group zeDgDw upon the enforcement of securit- 
.- a lenderIw deCgrouping charges ma- arise to taT an- latent capital gains realised prior to 
the eTternal transferD

Security and guarantees

2aking bnglish laE securit- is relativel- straightforEard and securit- can .e taken over 
most asset classesD “ecurit- is granted to a securit- trustee zcommonl- also referred to as 
a securit- agentI to hold the securit- interests on trust for the secured creditorsw alloEing 
neE lenders and other creditors coming into the transaction to continue to .ene,t from 
the securit- Eithout the risk of restarting hardening periods associated Eith taking neE 
securit-D

2he nature of the securit- taken zEhether chargew mortgage or pledgeI is a function of the 
asset in question and the commercial agreement as to the securit- packageD

“ecurit- in leveraged ,nance transactions is t-picall- created either .- Ea- of a chargew 
Ehich is an equita.le interest in the assetw or .- Ea- of a mortgagew Ehich involves transfer 
of titleD A charge can .e either £,Ted£ or £’oating£w depending on the degree of £control£ 
that the lenders have over the assetsw Eith £control£ .eing a factCspeci,c assessment of 
the lenders£ a.ilit- to prevent the securit- provider from dealing Eith the charged assetD 
A ,Ted charge can .e taken over speci,c assetsw Ehereas a ’oating charge is taken over 
a ’uctuating pool of assetsD Until a ’oating charge cr-stallises into a ,Ted charge upon 
the occurrence of certain common laE or contractuall- agreed eventsw the grantor of a 
’oating charge is alloEed to deal Eith the ’oating charge assets in the ordinar- course of 
.usinessD A ’oating charge Eill not £cr-stallise£ on the occurrence of a moratorium under 
the xorporate 1nsolvenc- and (overnance Act 0404D

“ecurit- over £,nancial collateral£ such as shares and cash can also .ene,t from the 
Financial xollateral Arrangements zJoD 0I :egulations 044Nw Ehich disappl- certain 
statutor- formalities and modif- certain insolvenc- laE provisions in respect of such a 
£securit- ,nancial collateral arrangement£ and the lender can £appropriate£ the secured 
asset if the securit- .ecomes enforcea.leD

yepending on the asset and the nature of securit- interestw certain steps ma- need to 
.e taken to perfect the securit-D bnglish laE perfection and registration steps are fairl- 
straightforEardw ineTpensive and help to protect the priorit- of the secured creditorsD 
Additionall-w su.;ect to limited eTceptionsw securit- granted .- bnglish companies or 
limited lia.ilit- partnerships zLLPsI must .e registered at xompanies 9ouse Eithin 0” da-s 
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of its creation or it Eill .e void against creditorsw administrators and liquidators of that 
compan- or LLPD

bnglish laE insolvenc- rules dealing Eith the priorit- of securit- interests are compleT 
and depend onw among other factorsw the nature of securit- interest zEhether a ,Ted or 
’oating charge or legal or equita.le securit-Iw timing of securit- zsecond in timew second 
rankingI and Ehether securit- has .een perfectedD 1n additionw Ehere an bnglish compan- 
has entered into a formal insolvenc- processw certain t-pes of £antecedent£ or £revieEa.le£ 
transactions entered into .- that compan- .efore the commencement of the insolvenc- 
process ma- .e challenged .- the insolvenc- o6ceholderD 2he period for revieEing such 
£antecedent£ transactions ranges from siT months to three -earsw although there is no time 
limit Eithin Ehich a challenge to a transaction defrauding creditors ma- .e .roughtw Ehichw 
in shortw requires the purposeful alienation of assets from creditorsD

Upstreamw doEnstream and crossCstream guarantees are generall- availa.le under bnglish 
laED When dealing Eith upstream and crossCstream guaranteesw the .oard of directors 
of the guarantor must carefull- consider the corporate .ene,t to the guarantorw keeping 
in mind the ,nancial position of the guarantorD 1t is therefore not uncommon to o.tain 
shareholder approval to support the giving of such upstream and crossCstream guaranteesD

Priority of claims

1n a corporate insolvenc-w creditors Eill .e paid in accordance Eith the folloEing £Eaterfall£ 
of priorit- under laE from proceeds of realisation of assets of the insolvent estate'[2]

”D Firstw creditors holding a ,Ted charge z.ut onl- to the eTtent of the value of the 
applica.le secured assetsI' as discussed a.ovew a ,Ted charge requires the lender 
to retain a level of control of such assetsD 1f the chargor is authorised to deal 
Eith the charged assets in the ordinar- course of .usinessw the charge could 
.e reCcharacterised as a ’oating charge znotEithstanding an- designation of the 
charge as £,Ted£ .- the partiesIw and the priorit- of the lender£s claim Eill .e affected 
accordingl-D 2he proceeds of the realisation of the assets su.;ect to a ,Ted charge 
Eill .e paid to the holder of that ,Ted chargeD

0D “econdw creditors of £moratorium de.ts£ and £priorit- preCmoratorium de.ts£' if a 
compan- goes into administration or liquidationw in each case Eithin ”0 Eeeks of 
the end of a moratorium under Part A” of the 1nsolvenc- Act ”VY•w an- de.ts that are 
incurred during the moratorium and certain de.ts incurred .efore the moratorium 
zsuch as the monitor£s remuneration or eTpensesw rent during the moratorium or 
nonCaccelerated ,nancial de.tI zif the compan- is in liquidationw fees of the o6cial 
receiver Eill take priorit- over these de.tsID

ND 2hirdw fees and eTpenses of the insolvent estate incurring during the relevant 
insolvenc- proceedings zthere are statutor- provisions setting out the order of 
priorit- in Ehich eTpenses are paidID

MD Fourthw ordinar- and secondar- preferential creditors' ordinar- preferential de.ts 
include z.ut are not limited toI de.ts oEed .- the insolvent compan- in relation 
to' contri.utions to occupational and state pension schemes5 Eages and salaries 
of emplo-ees for Eork done in the four months .efore the insolvenc- datew up to a 
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maTimum of 7Y44 per person5 and holida- pa- due to an- emplo-ee Ehose contract 
has .een terminatedw Ehether the termination takes place .efore or after the date 
of insolvenc-D “econdar- preferential de.ts rank equall- .etEeen themselves for 
pa-ment after the discharge of ordinar- preferential de.ts and include claims .- 
93:x in respect of certain taTes including /A2w PAOb income taT zincluding student 
loan repa-mentsIw emplo-ee J1 contri.utions and xonstruction 1ndustr- “cheme 
deductions z.ut eTcluding corporation taT and emplo-er J1 contri.utionsI that are 
held .- the compan- on .ehalf of emplo-ees and customersD

HD Fifthw creditors holding a ’oating charge' the proceeds of the realisation of the 
assets su.;ect to the ’oating charge Eill .e paid to the holders of the ’oating 
chargeD Where the ’oating charge Eas created after ”H “eptem.er 044Nw a portion 
zor £prescri.ed part£I of the charged assets is made availa.le for the satisfaction of 
unsecured creditors£ claimsw su.;ect to a cap of 7Y44w444 Ehere the ’oating charge 
is created on or after • April 0404 or 7•44w444 if created .efore thenD

•D “iTth'

@ prova.le de.ts of unsecured creditors and an- secured creditor to the eTtent 
of an- remaining de.t due to it za shortfallIw in each casew including accrued 
and unpaid interest on those de.ts up to the date of commencement of the 
relevant insolvenc- proceedings5

@ interest on the compan-£s de.ts zat the higher of the applica.le contractual 
rate and the o6cial rate in accordance Eith the –udgments Act ”YNYw 
currentl-  Y  per  cent  per  annumI  in  respect  of  an-  period  after  the 
commencement  of  liquidationw  or  after  the  commencement  of  an- 
administration that had .een converted into a distri.uting administration5 
and

@ nonCprova.le lia.ilitiesw .eing lia.ilities that do not fall Eithin an- of the 
categories a.ove and therefore are onl- recovered in the zunusualI event that 
all categories a.ove are full- repaidD

8D “eventhw shareholders' mem.ers of the compan- ma- receive an- surplus funds 
folloEing the satisfaction of all creditors£ claimsD

xontractual su.ordination via the use of intercreditor or su.ordination agreements to 
govern claims .etEeen various thirdCpart- creditors and also .etEeen thirdCpart- creditors 
and an- intraCgroup creditors zincluding shareholder claimsI is commonplacew and case 
laE has held that the- do not inherentl- offend the a.ove rules of priorit- or other bnglish 
insolvenc- principles of distri.utionD

Jurisdiction

Prior to )reTitw the laE governing contractual and nonCcontractual o.ligations arising 
out  of  and  in  connection  Eith  a  particular  contract  Easw  as  a  matter  of  bnglish 
laEw ascertained pursuant to :egulation zbxI JoD HVNO044Y on the LaE Applica.le to 
xontractual P.ligations z:ome 1I and :egulation zbxI JoD Y•MO0448 on the LaE Applica.le 
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to JonCxontractual P.ligations z:ome 11ID )oth of those pieces of legislation Eere retained 
as part of bnglish laE folloEing )reTit z.- the LaE Applica.le to xontractual P.ligations 
and JonCxontractual P.ligations zAmendment etcI zbU bTitI :egulations 04”VI such thatw 
in essencew the :ome 1 and :ome 11 :egulations provide a governing laE pla-.ook of near 
universal application in the conteTt of claims in the bnglish courtsD

1n  ver-  .road  termsw  .oth  the  :ome  1  and  :ome  11  :egulations  zas  retained  in 
bnglish laEI alloE parties to choose freel- the laE applica.le to their contractual 
o.ligations and their nonCcontractual o.ligationsD Where no choice is madew contractual 
o.ligations are generall- governed .- the laE of the countr- Ehere the part- required 
to effect the characteristic performance of the contact has their ha.itual residencew and 
nonCcontractual o.ligations are generall- governed .- the laE of the countr- in Ehich 
damage occursD

As to ;urisdictionw in the conteTt of the leveraged ,nance market in bngland and Walesw 
disputes .etEeen the parties are t-picall- referred to the courtsw although in some casesw 
,nancing parties are given an option to refer disputes to ar.itrationD Whether a court has 
;urisdiction can .e decided .- the courts themselvesw although contracting parties almost 
alEa-s include a ;urisdiction clause in their agreement that alloEs them to choose Ehich 
court has ;urisdiction zand such provisions Eill .e given effect .- the bnglish courtsID

2here are three principal t-pes of ;urisdiction clauses'

”D an eTclusive ;urisdiction clause speci,es a ;urisdiction in respect of disputes and 
prevents either part- from .ringing proceedings against the other in the courts of 
an- ;urisdiction other than the one speci,ed5

0D a nonCeTclusive ;urisdiction clause ena.les either part- to .ring proceedings against 
the other in the courts of the chosen ;urisdiction or in the courts of an- other 
;urisdiction zprovided an- alternative court has ;urisdiction over the dispute under 
its oEn rulesI5 and

ND an as-mmetric ;urisdiction clause permits one of the parties to sue the other part- 
in an- competent ;urisdiction .ut restricts the other part- to .ringing proceedings 
in onl- one ;urisdictionD

)reTit has had an impact on issues of ;urisdictionw and on the enforcement of bnglish 
;udgments in burope zar.itration clauses and proceedings are unaffected .- )reTitID 
:egulation zbUI JoD ”0”HO04”0 on ;urisdiction and the recognition and enforcement of 
;udgments in civil and commercial matters zthe :ecast )russels :egulationI regulates 
;urisdiction and the recognition and enforcement of ;udgments .etEeen bU mem.er 
statesw .ut no longer applies in the United Kingdom postC)reTitD 2hat means that Ehether 
the bnglish courts Eill take ;urisdiction noE depends on the satisfaction of one of the 
£;urisdictional gateEa-s£ set out in Practice yirection •) of the xivil Procedure :ules zin 
practicew the bnglish courts are noE a.le to take ;urisdiction in a Eider set of circumstances 
than might have .een the case under the :ecast )russels :egulationID 2hat also means 
that the simple and convenient route to the enforcement of bnglish ;udgments in bU 
mem.er states that Eas provided .- the :ecast )russels :egulation no longer eTistsD

2he United Kingdom has acceded to the 9ague xonvention on xhoice of xourt Agreements 
044H z9ague 044HID xourts of the parties to the 9ague 044Hw including bU mem.er statesw 
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Eill respect eTclusive ;urisdiction clauses and enforce ;udgments from courts selected 
pursuant to those clausesD 2he 9ague xonvention does notw hoEeverw cover nonCeTclusive 
;urisdiction clauses or as-mmetric ;urisdiction clauses zor ;udgments resulting from the 
operation of those kinds of clausesID 1n order to improve the position Eith regard to the 
enforcement of bnglish ;udgmentsw the United Kingdom applied to reC;oin the Lugano 
xonvention in earl- 0404w .ut the accession process has .een .locked .- the buropean 
xommissionD

FolloEing thisw in –une 040Mw the United Kingdom rati,ed the 9ague xonvention on the 
:ecognition and bnforcement of Foreign –udgments in xivil and xommercial 3atters 04”V 
z9ague 04”VIw Ehich has a .roader scope than 9ague 044HD 9ague 04”V provides uniform 
rules for the recognition and enforcement of civil and commercial ;udgments .etEeen the 
United Kingdom and other contracting partiesw Ehich include the bU mem.er statesD Whilew 
unlike the Lugano xonventionw 9ague 04”V does not include ;urisdiction rulesw it Eill appl- 
to eTclusive ;urisdiction clausesw as Eell as nonCeTclusive and as-mmetric ;urisdiction 
clauses zand an- resulting ;udgmentsID

Although 9ague 04”V is not a perfect su.stitute for the frameEork eTisting under 
the :ecast )russels :egulation or the Lugano xonventionw it offers more streamlined 
enforcement of ;udgments .etEeen the UK and bU mem.er statesw Eith this .eing 
particularl- important in light of the United KingdomGs .locked application to reC;oin the 
Lugano xonventionD

1n practicew hoEeverw bnglish ;udgments ma- still .e enforced Eith relative ease in bU 
mem.er statesw despite the various changes postC)reTitD 2hat is either .ecause there 
is a reciprocal relationship Eith the relevant countr- or that countr- generall- alloEs 
enforcement Eithout signi,cant hurdlesD

Acquisitions of public companies

Where the xit- xode on 2akeovers and 3ergers zthe 2akeover xodeI applies to the 
acquisition of a UK pu.lic compan-w there are additional considerations for lendersD 2he 
provisions of the xompanies Act 044• zxA 044•Iw Ehich regulate the giving of ,nancial 
assistance .- pu.lic companies in relation to the acquisition of their oEn shares zas 
further descri.ed .eloEIw and Ehich contain the requirements in relation to the compulsor- 
acquisition of minorit- interestsw can also .e relevantD

2here are tEo principal mechanisms to effect a takeover of a UK pu.lic compan-' 
a contractual offer to all  of a target£s shareholders to acquire their  shares5  and a 
courtCapproved scheme of arrangementw Ehich is a statutor- mechanism involving a target 
shareholder vote and court approvalD A signi,cant ma;orit- of UK takeovers use the latter 
methodD

2he 2akeover xodew Ehich is administered .- the Panel on 2akeovers and 3ergers zthe 
2akeover PanelIw applies to an- takeover offer or scheme of arrangement to acquire'

”D a pu.lic compan- registered in the United Kingdomw xhannel 1slands or the 1sle of 
3anw Ehich either'

@
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have their securities admitted to trading on a UK regulated market or a 
UK multilateral trading facilit- zsuch as the London “tock bTchangeGs 3ain 
3arket and A13I or an- stock eTchange in the xhannel 1slands or the 1sle of 
3an5 or

@ is considered .- the 2akeover Panel to have its place of central management 
and control in the United Kingdomw xhannel 1slands or the 1sle of 3an5 and

0D in certain situations set out in the 2akeover xodew an- private compan- registered 
in the United Kingdomw xhannel 1slands or the 1sle of 3an that has had its shares 
admitted to trading on those markets in the past ”4 -earsD[3]

1t sets out detailed rules on the process and timeta.le for conducting UK takeoversD 1n 
particularw it requires strict secrec- concerning an- potential offer and also provides that 
a .idder must announce a .id onl- after ensuring that it has the funds to meet in full an- 
cash consideration offeredD

2he 2akeover xode£s strict requirements in relation to secrec- and .id con,dentialit- mean 
that the .idder£s approach to sharing information Eith its advisers and other third parties 
and due diligence on the target can differ from that taken on private acquisitionsD 1f details 
of the .id leak to the marketw the 2akeover Panel ma- require the .idder to make an 
immediate holding announcement and to con,rm Eithin 0Y da-s Ehether it intends to 
make a .inding offer for the targetD Where triggeredw this 0YCda- £put up or shut up£ period 
can limit the time a .idder has to undertake due diligence zalthough the 0YCda- period ma- 
.e eTtended Eith the consent of the targetID For hostile takeoversw lack of cooperation 
.- the target Eill mean that the .idder£s and lenders£ due diligence Eill .e limited to 
information availa.le from pu.lic sources or third partiesD For .ids that are eTpected 
to .e recommended .- the target .oardw more eTtensive due diligence ma- .e carried 
outD 9oEeverw sensitivit- around potential leaksw the related timeta.le pressures and the 
2akeover xode requirement that information provided to one .idder mustw on requestw .e 
provided to other zpotentiall- less EelcomeI .idders can mean that due diligence for pu.lic 
compan- acquisitions ma- not .e as eTtensive as for private acquisitionsD

:ules that require equalit- of information .etEeen target shareholders can also give rise 
to issues Ehere a lender is alsow or could .ecomew a shareholder in the target5 for eTamplew 
Ehere a .ank has a trading desk or a fund has an equities .usinessD 2hese issues can .e 
addressed if the lender con,rms in the relevant JyA it has effective information .arriers 
in place .etEeen the lender£s de.t and equities .usinesses or if the potential provider of 
de.t ,nance represents that it does not hold an- shares in the target zand undertakes not 
to acquire an- shares in the target during the offer periodw su.;ect to technical eTceptions 
to permit the acquisition of shares in client serving capacities or zEith the consent of the 
2akeover PanelI as securit- for a loan made in the normal course of .usinessID

1n the case of an- .id including a cash consideration elementw the announcement must 
include a con,rmation .- the .idder£s ,nancial adviser or .- another appropriate third part- 
thatw so far as the- are reasona.l- a.le to ensurew resources are availa.le to the .idder 
su6cient to satisf- full acceptance of the offer zincluding an- cash consideration to .e 
paid to option and Earrant holders in the targetID 2his £cash con,rmation£ is also required 
to .e repeated in the su.sequent offer or scheme document Ehen it is made availa.le to 
shareholdersw normall- required to .e Eithin 0Y da-s after the ,rm offer announcementD 
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2his is driven .- a fundamental tenet of the 2akeover xode that there is maTimum certaint- 
an announced .id Eill go aheadD

)ecause there is a theoretical risk that the ,nancial adviser ma- .e required .- the 
2akeover Panel to fund the offer if the .idder does not have su6cient resources and 
the ,nancial adviser has not eTercised the appropriate standard of care required .- the 
2akeover xode in giving the £cash con,rmation£w the .idder£s ,nancial adviser Eill generall- 
require funda.le and largel- unconditional de.t and equit- documentation to have .een 
signed .efore the announcement is madeD Financial advisers are normall- Eilling to 
provide a cash con,rmation on the .asis of shortCform interim loan agreements zin relation 
to an- de.t fundingI and an equit- commitment letter zin relation to an- equit- fundingI put 
in place at announcementw Eith the longCform documentation to .e negotiated and entered 
into su.sequentl-D 2he ,nancial adviser Eill also .e concerned Eith ensuring that the 
.idder£s ,nancing is availa.le for a su6cient period to cover the range of possi.le closing 
dates for the transactionD FolloEing amendments to the 2akeover xode that took effect in 
–ul- 040”w it has .een suggested that the relevant periods should eTtend to the date falling 
eight Eeeks after the transaction longCstop date in the case of a contractual offerw and siT 
Eeeks after the transaction longCstop date in the case of a scheme of arrangementD

2he 2akeover xode requires the disclosure of an- de.t facilit- documentation zincluding 
fee lettersI at the time a ,rm intention to make an offer is announcedD When pu.lishedw the 
offer document must include details of the terms of an- ,nancing arrangementsD Where 
a .idder£s ,nancing includes s-ndicationCrelated ’eT arrangementsw the 2akeover Panel 
Eill t-picall- agree to a dela- z.- Ea- of redactionI in disclosing the ’eT terms until the 
offer document is posted to shareholdersD 1f the ’eT terms are no longer capa.le of .eing 
eTercised at that point in time zeDgDw .ecause successful s-ndication has .een achievedIw 
the ’eT disclosure ma- .e omittedD 9oEeverw if the de.t is not s-ndicated .- that timew the 
’eT arrangements must .e descri.ed in the offer document and the full terms pu.lished 
on the target£s Ee.siteD

2he 2akeover Panel requires thatw prior to announcementw a .idder ma- onl- impart 
con,dential information in relation to a .id to another person £if it is necessar- to do 
so£D 2he 2akeover Panel interprets this requirement restrictivel-w and ordinaril- a .idder 
must consult the 2akeover Panel .efore disclosing the possi.ilit- of a .id .e-ond a ver- 
limited num.er of partiesw usuall- no more than siT entities outside of the .idder£s advisor- 
teamw including potential ,nance providers zEhether equit- or de.tI and shareholders in 
the .idder or the targetD

While a scheme of arrangement Eill .e .inding on all target shareholders if approved .- 
the requisite ma;orit-w Eith a takeover offer the .idder ma- receive acceptances for less 
than ”44 per cent of the shares in the targetD Provided that the .idder receives acceptances 
for V4 per cent of the shares to Ehich the offer relatesw it Eill usuall- .e a.le to utilise the 
minorit- squeeSeCout procedure under “ection V8V of xA 044• to compulsoril- acquire the 
remaining sharesD

Where the V4 per cent threshold is not o.taina.lew provided the .idder acquires at least 
8H per cent of the target£s voting sharesw it Eould .e a.le to pass the special resolutions 
of the target necessar- to cancel the target£s listingw reCregister it as a private limited 
compan- and cause it to give ,nancial assistance for the acquisition of its sharesD 
xonsequentl-w ,nancing terms Eill often include a minimum acceptance thresholdw usuall- 
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ranging .etEeen 8H and V4 per centw to ensure control or a minorit- squeeSeCout can .e 
achievedD

Under xA 044•w pu.lic limited companies incorporated in bngland are restricted from 
giving ,nancial assistance for the acquisition ofw or zreI,nancing the acquisition ofw shares 
in the compan-D 2he su.sidiaries of such companies are also restricted zregardless of 
Ehether the- are pu.lic limited companiesI from giving such ,nancial assistanceD 2his 
prohi.ition on ,nancial assistance includes upstream guarantees and securit- from the 
target and its bnglish incorporated su.sidiaries to secure the .idder£s ,nancing for the 
acquisition of shares in an bnglish incorporated pu.lic limited compan-D 2hese principles 
do notw hoEeverw restrict the .idder£s a.ilit- to grant securit- over an- shares in the target 
that it holdsw provided that securit- does not involve an- element of assistance .- or from 
the assets of the targetD 1n additionw the- do not restrict the a.ilit- of the target to give 
guarantees and securit- for the portion of the ,nancing that is to .e made availa.le to the 
targetD 2hese ,nancial assistance limitations do not appl- to private limited companiesD 
Accordingl-w lenders ,nancing a UK takeover Eill t-picall- require thatw once the offer has 
successfull- completedw the target Eill have its listing cancelled and .e reCregistered as a 
private limited compan-D

Special considerations

With eTpectations for a resurgence in 3&A dealmaking moving into neTt -earw there has 
.een an uptick in private equit- sponsors requesting the inclusion of porta.ilit- provisions 
in their loan documentsw particularl- in con;unction Eith a re,nancing or eTtension of 
their de.t .e-ond the initial investment horiSonD Porta.ilit- provisions zsometimes called 
a £speci,ed change of control£I alloE a private equit- sponsor to sell its interest in a 
group it oEns to a third part- Eithout triggering a £change of control£ andw therefore a 
mandator- prepa-ment of the loanD[4] 1nsteadw the de.t transfers Eith the .orroEer to its 
neE oEnerw provided the neE oEner is on a preCagreed Ehitelist or meets certain criteriaD 
2he inclusion of porta.ilit- provisions provides ’eTi.ilit- for private equit- sponsors to eTit 
their investments Ehich are nearing the end of the investment hold periods in an e6cient 
manner Eith reduced eTecution risk Ehen the 3&A environment is more favoura.leD

While lenders ma- .e happ- to agree to the inclusion of a porta.ilit- feature to maintain 
eTposure to certain good creditsw there is focus around the conditions to accessing 
porta.ilit-D At timesw private credit lenders are more accommodating to porta.ilit- 
provisions to ensure their investment horiSon is achievedD Pverallw  de.t porta.ilit- 
provisionsw Ehile more common in buropean high -ield dealsw are still relativel- uncommon 
in the buropean leveraged loan marketD 

Outlook and conclusions

2he disconnect .etEeen .u-ers and sellers on valuationw coupled Eith sloEer and more 
prolonged processesw continues to hinder higher levels of 3&ACrelated activit- along Eith 
lingering geopolitical concernsD 9oEeverw it is hoped that forecasted additional interest 
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rate cuts Eill help .ridge the .u-erCseller valuation gap that has impeded 3&A deal ’oE 
for almost tEo -ears and .olster more 3&A activit-D

While regulator- intervention is not a neE consideration for 3&A dealmakersw more intense 
scrutin- and intervention .- the government on antitrust and national securit- grounds is 
an added la-er of compleTit- that dealmakers Eill have to navigate going forEardD At the 
time of Eritingw it also remains to .e seen Ehat the neE government£s autumn .udget Eill 
reveal a.out the steps the government Eill take to groE the econom-D

With a more sta.le economic .ackdrop in the UK folloEing the general electionw positive 
indicators for a soft landing for the glo.al econom-w the return of underEriting .anks£ 
appetitew health- competition .etEeen private credit and s-ndicated loan market investorsw 
and record levels of dr- poEder availa.le to private equit- ,rmsw the acquisition and 
leveraged ,nance market is heading toEards 040H Eith optimism for more ro.ust 3&A 
volumesD

Endnotes

1  A detailed overview of the NSIA is beyond the scope of this chapter.   � Back to section

2  The insolvent estate of a company does not include property in which the company 
does not have a beneficial interest. So, for example, assets subject to a valid retention 
of title claim or which the company holds on trust for a third party will not fall within the 
insolvent estate.   � Back to section

3  On 24 April 2024, the Takeover Panel published consultation paper PCP 2024/1 
proposing to narrow the scope of companies subject to the Takeover Code. Among 
other things, the consultation proposes that the Takeover Code would only apply to 
companies that are both registered and listed in the United Kingdom, the Channel 
Islands, or the Isle of Man — and to such companies for a period of three years following 
a delisting. As a result, the Code would no longer apply to unlisted public or private 
companies (unless the UK, Channel Islands or Isle of Man registered company had 
been listed in those jurisdictions in the preceding three years). The Takeover Panel 
intends to publish the final amendments to the Takeover Code in autumn 2024, with 
the changes coming into force approximately one month later.   � Back to section

4  A detailed overview of portability provisions in loan agreements is beyond the scope 
of this chapter.   � Back to section
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Introduction

In Spain, as in many other jurisdictions, lnancia2 markets have strugg2ed in 0300 and 
030f as a resu2t o. interest rates rising at one o. the .astest paces on record, inHationary 
pressures, increase in e2ectricity prices and macroeconomic uncertaintyb

weightened geopo2itica2 tensions and concerns over the prospect o. a g2oMa2 recession 
have a22 continued to -eigh on the marketb Eoreover, the government may have a 
shortUterm .ocus due to the po2itica2 instaMi2ity caused My a -eak coa2ition government 
and discourse in the xuropean (nionb

Spanish E&A and private equity dea2 vo2ume has eBperienced a s2o-do-n in Spain during 
030f, impacting 2ending activity in the countryb wighUyie2d issuance and 2everaged 2oans .or 
E&A and 2everaged Muyout OL)TG dea2s in Spain have consideraM2y reduced, -ith amend 
and eBtend processes dominating 2everaged lnance vo2umes in 030f as Morro-ers and 
issuers 2ook to tack2e upcoming maturities amid the uncertain macroeconomic out2ookb 
Dhe recent re.orm o. the Spanish Inso2vency La- -i22 signilcant2y increase the numMer o. 
company restructuringsb Proposed re.orm -i22 Mring aMout a ne- -ay o. per.orming E&A, 
enaM2ing .unds and ho2ders o. deMt to acquire equity interest in impaired companiesb

InHation and higher interest rates -i22 continue to a..ect economic gro-thb Tvera22, 84P 
gro-th is eBpected to reach 0b5 per cent in 030z and 0b0 per cent in 0309b InHation is 
eBpected to continue to dec2ine over the .orecast hori1on reaching 0b' per cent in 030z 
and 0bR per cent in 0309b

Year in review

SpainJs economy has eBpanded more than eBpected in 030z, -ith continued out2ook 
upgrades .rom the )ank o. Spainb Dhe IEF has a2so raised SpainJs economic gro-th 
.orecast to 0bz per cent .or 030z and 0bR per cent .or 0309, making the country one o. 
the .astestUgro-ing among the most advanced economies this yearb

7ecord tourism and strong eBports have Meen centra2 to this economic gro-thb CoM 
creation is a2so roMust, -ith unemp2oyment near its 2o-est 2eve2 in approBimate2y R$ yearsb

Spanish inHation has eased to 0bz per cent , its 2o-est 2eve2 in a yearb Dhis trend a2igns -ith 
a MroadUMased dec2ine in inHation across the euro1one, potentia22y a22o-ing the xuropean 
6entra2 )ank to continue 2o-ering interest ratesb wo-ever, lsca2 po2icy in Spain is providing 
a head-ind, and the .ragi2e po2itica2 2andscape cou2d constrain .uture gro-thb

Dhe Spanish E&A market has sho-n a signilcant increase in activity 2eve2s .o22o-ing a 
cha22enging 030fb Announced dea2s targeting Spain -ere va2ued at (SY0/b$ Mi22ion in the 
lrst ha2. o. 030z, up z3 per cent .rom (SYR/bR Mi22ion in the lrst ha2. o. 030fb

Primary issuance o. 2everaged 2oans across xuropean institutiona2 2oan and highUyie2d OwNG 
Mond markets has a2so picked up suMstantia22y this yearb Whi2e the reMound in issuance 
has Meen driven main2y My relnancing activity, incrementa2 increases in E&A lnancing are 
eBpected in the coming quartersb
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Regulatory and tax matters

8enera2 regu2atory requirements

8enera22y, no regu2atory permits or authorisations are required to act as a 2ender or security 
agent in acquisition lnance dea2s in Spainb wo-ever, certain regu2atory authorisations and 
registrations may Me required to act as a credit entity .or consumers according to La- 
0:033' o. fR Earch 033', -hich regu2ates contracting -ith consumers .or mortgage 2oans 
or credits and intermediation services .or conc2uding 2oan or credit contracts, and La- 
9:03R' o. R9 Earch, -hich regu2ates rea2 estate credit contractsb

Sanctions and antiUmoney 2aundering

Sanctions

As a memMer o. the xuropean (nion and (nited ;ations, Spain .o22o-s the sanctions 
imposed My the Security 6ounci2 o. the (nited ;ations and My the x( authorities under the 
6ommon Foreign and Security Po2icyb

AEL regu2ations

AntiUmoneyU2aundering OAELG regu2ations in Spain require that, prior to initiating any 
Musiness re2ationship, the u2timate Menelcia2 o-ner O()TG o. the parties invo2ved in the 
dea2 must Me c2ear2y identiledb

For 2ega2 entities, the ()T is delned, in simp2iled terms, as the natura2 person -ho 
u2timate2y o-ns or contro2s, direct2y or indirect2y, more than 09 per cent o. the share capita2 
or voting rights o. the 2ega2 person, or -ho My other means contro2s, direct2y or indirect2y, 
the management o. a 2ega2 personb

I. a particu2ar 2ega2 entity has no ()T, the Spanish antiUmoney 2aundering 2a-s presume 
that the contro2 is eBercised My the directors and, there.ore, their persona2 detai2s shou2d 
Me disc2osedb I. a director is a 2ega2 person, the persona2 detai2s o. its representatives Oor 
directorsG shou2d Me disc2osedb

Dhese requirements are o. particu2ar signilcance in Spain Mecause, -hi2e notarisation 
o. a 2oan document is not required My 2a-, notarisation a..ords the 2enders materia2 
en.orcement advantagesb As such, it is market practice to do sob In addition, as a genera2 
ru2e, Spanish security interests must Me notarisedb In any case, it is market practice to do 
sob A notary may re.use to grant the re2evant deed i. there is any .ai2ure to satis.y these 
()T requirementsb

7egu2ations o. .oreign investments in Spain

Act R':033f o.  z  Cu2y  on the 2ega2  .rame-ork o.  capita2  movements and .oreign 
economic transactions and its associated regu2ations estaM2ish the regime .or .oreign 
direct investment OF4IG in Spanish companiesb
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Draditiona22y, SpainJs F4I regime on2y app2ied in re2ation to investments direct2y re2ated to 
Spanish nationa2 de.enceb wo-ever, in Earch 0303, -ithin the covidUR'Ure2ated measures 
adopted My the Spanish government, Act R':033f -as amended to inc2ude a Mroader F4I 
screening regime OArtic2e $bisGb Act R':033f has Meen recent2y deve2oped My 7oya2 4ecree 
9$R:030f, o. z Cu2y 030f, on .oreign investments, -hich c2ariles the scope o. app2ication 
o. the Spanish F4I regimeb

Pursuant to Artic2e $bis, transactions that a22o- the .oreign investor to direct2y or indirect2y 
reach o-nership o. R3 per cent or more o. the shares o. a Spanish company or attain 
contro2 o. the Spanish company as understood under antitrust regu2ations, may require 
prior authorisationb Dhis prior authorisation is required on2y i.€

Rb the target carries out activities that may a..ect puM2ic order, puM2ic security or puM2ic 
hea2th in certain sectors that are considered strategic Ostrategic sectorsGQ or

0b regard2ess  o.  the  sector  o.  the  target,  the  .oreign  investor  meets  certain 
characteristics Oqua2iled investorsGb

Foreign investors inc2ude investors resident outside the xuropean (nion and the xuropean 
Free Drade Association and investors resident in the xuropean (nion and the xuropean 
Free Drade Association -hose ()T is a nonUx( or nonUxFDA investorb T-nership My the 
()T is understood to eBist i. it ho2ds, direct2y or indirect2y, a stake aMove 09 per cent o. 
the share capita2 or voting rights o. the company making the investment, or -hen the ()T 
eBercises contro2 My any other meansb

Dransitori2y, and unti2 fR 4ecemMer 030z, the regime has Meen eBtended to investments 
carried out in the strategic sectors My investors resident in the xuropean (nion and the 
xuropean Free Drade Association provided that the Spanish target is 2isted in a Spanish 
oKcia2 secondary market Oregard2ess o. the va2ue o. the transactionG or i. it is a nonU2isted 
Spanish target company, to the eBtent that the va2ue o. the transaction is greater than –933 
mi22ionb

Strategic sectors inc2ude€

Rb critica2 in.rastructure Ophysica2 or virtua2GQ

0b critica2 techno2ogy and dua2Uuse products and key techno2ogies .or industria2 
2eadership and training and techno2ogies deve2oped under projects or programmes 
that are o. particu2ar interest to SpainQ

fb supp2y o. critica2 inputs, in particu2ar energy, .ossi2 .ue2s and ra- materia2s, as -e22 
as .ood supp2y and strategic connectivity servicesQ

zb sensitive in.ormation, inc2uding access or contro2 o. persona2 data under the 
8enera2 4ata Protection 7egu2ation Ox(G 03R/:/$'Q and

9b mediab

Vua2iled investors are those -ho€

Rb are direct2y or indirect2y contro22ed My a government o. a third country, inc2uding state 
Modies, sovereign .unds or armed .orcesQ
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0b have made an investment or have a2ready Meen invo2ved in activities a..ecting 
security or puM2ic order in an x( memMer state and in particu2ar in the sectors 2isted 
aMoveQ or

fb pose a risk o. carrying out crimina2 or i22ega2 activities a..ecting puM2ic order, puM2ic 
security or puM2ic hea2thb

Dhe revie- period .or the authorisation is three monthsb

Investments carried out -ithout the required authorisation -i22 Me considered inva2id and 
-ith no 2ega2 e..ect in Spain, pending c2earanceb Additiona22y, the .oreign investor may Me 
lnedb Dhe sanction may reach the .u22 va2ue o. the transactionb

Whi2e F4I approva2 is principa22y a matter o. concern .rom an E&A perspective, it is a2so 
re2evant in a deMt lnance conteBt as this approva2 may Me required to en.orce security 
documents granted direct2y or indirect2y over the shares o. Spanish companiesb

DaB matters

4eductiMi2ity o. interest

Spanish corporate income taB O6IDG 2a- does not provide .or a thin capita2isation regime, 
Mut has an interestUstripping regime 2imiting the deductiMi2ity o. net interest eBpenses to 
f3 per cent o. adjusted operating prolts Orough2y speaking, earnings Me.ore interest, taBes, 
depreciation and amortisation Ox)ID4AGG in a given lsca2 year, -ith a –R mi22ion Hoorb Dhe 
eBcess di..erence cou2d Menelt .rom a carryUover .or an indelnite periodb Where a taBpayer 
incurs net interest eBpenses not eBceeding the –R mi22ion Hoor, the di..erence Met-een 
the interest cost and the Hoor amount -i22 increase the app2icaM2e Jcap roomJ in the lve 
suMsequent yearsb Dhese ru2es must Me tested at a group 2eve2 -here the Spanish Morro-er 
Me2ongs to a Spanish lsca2 unity OsuMject to the antiUL)T ru2es descriMed Me2o-Gb

Dhe eBistence o. a Spanish lsca2 unity cou2d have certain advantagesb In genera2, a 
2everaged ho2ding company may Me aM2e to she2ter taBaM2e income oMtained My its 
suMsidiaries Me2onging to the Spanish lsca2 unity against interest eBpenses incurred at the 
ho2ding company 2eve2b[1]

Dhe Spanish interestUstripping ru2es are in 2ine -ith the conc2usions o. Action z o. the )ase 
xrosion and Prolt Shi.ting initiativeb[2] Dhese ru2es -ere recent2y amended O-ith e..ects 
.rom the lsca2 year starting on R Canuary 030zG to ensure their compatiMi2ity -ith the 
interest 2imitation ru2e provided under the x( AntiUDaB Avoidance 4irective adopted My the 
6ounci2 o. the xuropean (nion in Cu2y 03R/b

Among the amendments to the Spanish ru2es out2ined aMove that -i22 enter into .orce .rom 
the lsca2 year 030z Oand, there.ore, reported in a 6ID return to Me l2ed in 0309G, the most 
re2evant is the .act that dividends Menelting .rom the Spanish participation eBemption 
regime -i22 no 2onger Me treated as additiona2 x)ID4A .or purposes o. the interestUstripping 
regimeb Another note-orthy deve2opment is the inc2usion o. securitisation .unds in 
the scope o. the regimeb Prior to 030z, securitisation .unds -ere deemed simi2ar to 
lnancia2 entities and insurance companies and, there.ore, are not suMject to the interest 
deductiMi2ity 2imitationsb[3] 
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Tther .eatures o. the 4irective have not Meen adopted My the Spanish 2egis2ator, such as an 
increase o. the minimum interest deductiMi2ity Hoor up to –f mi22ion, the introduction o. sa.e 
harMours to puM2ic in.rastructure lnancing projects and the introduction o. a conso2idated 
group ratio ru2eb

Tn the other hand, there are certain antiUaMuse ru2es that may 2imit the avai2aMi2ity o. 
interest deductions -ithin a lsca2 unity or upon a postUacquisition mergerb For instance, an 
antiUL)T ru2e imposes an additiona2 2imitation to the deductiMi2ity o. interest accruing on 
deMt incurred to make acquisitions o. sharesb (nder this ru2e, -here the Midco vehic2e and 
the target company merge or .orm a lsca2 unity in the .our years .o22o-ing the acquisition, 
the aMoveUmentioned f3 per cent x)ID4A 2imitation shou2d Me tested taking into account 
on2y the MidcoJs standUa2one x)ID4A and not the lsca2 unityJs Oor the x)ID4A corresponding 
to the merged entity, as the case may MeGb Do the eBtent that the Midco is a specia2Upurpose 
vehic2e set up .or purposes o. per.orming the shares acquisition Oand not an operating 
entityG, this ru2e -ou2d, in practice, prevent acquisition interest .rom Meing taB deductiM2eb

Do dispe2 a22egations that the antiUL)T ru2e puts private equity lrms at a disadvantage 
as regards industria2 groups, the Spanish 2a-maker introduced an Jescape c2auseJ to the 
antiUL)T ru2e, -hereMy the additiona2 f3 per cent 2imitation -ou2d not app2y i.€

Rb the 2eve2 o. 2everage does not eBceed $3 per cent o. the purchase price o. the shares 
acquiredQ and

0b the acquisition deMt is reduced on a proportionate Masis -ithin the eight years 
.o22o-ing the acquisition, unti2 the deMt reaches a thresho2d o. f3 per cent o. the 
purchase priceb[4]

Where the acquisition is lnanced through di..erent kinds o. 2oan .aci2ities Oebgb, junior, 
senior, me11anine, vendor 2oans or other types o. 2oansG, the amortisation required under 
the antiUL)T ru2e may Me per.ormed in any o. such .aci2ities, provided that the comMined 
outstanding principa2 amount o. a22 o. them does not eBceed the maBimum thresho2d .or 
the year in questionb[5] Tn the other hand, the indeMtedness eBisting at the target company 
prior to its acquisition does not appear to .a22 under the scope o. this ru2eb[6]

In addition, there are other antiUaMuse ru2es under Spanish taB 2a- that may 2imit the 
deductiMi2ity o. interest incurred My a Spanish Morro-erb Interest eBpenses arising in 
connection -ith intragroup deMt, -here that deMt is used to acquire shareho2dings .rom 
other group entities or to per.orm equity contriMutions into other group entities are 
nonUdeductiM2e, un2ess the Morro-er is aM2e to evidence to the Spanish taB authorities that 
there are sound Musiness reasons .or the transactionsb[7] Furthermore, interest accruing 
on proltUparticipating 2oans OPPLsG granted My group entities and interest giving rise to 
hyMrid mismatches[8] are a2so nonUdeductiM2eb Spanish trans.erUpricing ru2es may a2so Me 
used My the Spanish taB authorities to cha22enge interest deductiMi2ity in a re2atedUparty 2oan 
and to rec2assi.y deMt instruments into equity instruments Odepending on the .eatures o. 
the instrumentGb Dhe deductiMi2ity o. interest incurred in connection -ith deMt lnancing an 
equity distriMution to the shareho2ders o. the Morro-er entity Oebgb, a dividend recapG shou2d 
Me revie-ed on a caseUMyUcase Masisb[9]

Withho2ding taB
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8enera2 ru2es

From a practica2 perspective, it is standard .or .oreign 2enders to use x(UMased vehic2es to 
make 2oans to Spanish Morro-ers, as it is not market practice .or Morro-ers to grossUup 
interest -ithho2ding taB OWwDG 2evied on payments made to 2enders -ho are not Jqua2i.ying 
2endersJ Oibeb, 2enders entit2ed to an interest -ithho2ding eBemptionGb As a genera2 ru2e, 
payments o. SpanishUsourced interest are current2y suMject to WwD at a R' per cent rateb 
DaB havenUMased 2enders -i22 Me suMject to this standard WwD rateb x(U and xxAUMased 
2enders Oor x( and xxA permanent estaM2ishments o. x(U and xxAUMased 2endersG[10

-
] may receive interest .ree .rom Spanish WwD, suMject to the .u2l2ment o. comp2iance 
requirements Oebgb, ho2ding a va2id governmentUissued taB residence certilcate, or certain 
a2ternative certilcation requirements app2icaM2e to pension .unds, co22ective investment 
vehic2es and a2ternative investment .undsGb SpanishUresident registered Manks, registered 
Spanish permanent estaM2ishments o. .oreign Manks and Spanish securitisation .unds a2so 
Menelt .rom the WwD interest eBemptionb Fina22y, certain taB treaties entered into My Spain 
may a2so provide .or a WwD eBemption on interest Oebgb, the taB treaties entered into -ith 
S-it1er2and, the (nited •ingdom O-hich p2ace (• 2enders in a simi2ar position to x( 2enders 
.o22o-ing )reBitG and the (nited StatesG, a2so suMject to the .u2l2ment o. comp2iance and 
specilc e2igiMi2ity requirementsb

AntiUaMuse

Spanish taB 2a- does not provide .or a delnition o. JMenelcia2 o-nerJ in respect o. interestb 
In .act, the aMoveUmentioned ru2e eBempting interest payments made to x( 2enders .rom 
WwD does not provide .or a JMenelcia2 o-nershipJ provisionb ;ot-ithstanding this, the 
Spanish domestic ru2e derives .rom the transposition o. 6ounci2 4irective 033f:z':x6 
Othe Interest 4irectiveG and the 6ourt o. Custice o. the xuropean (nion O6Cx(Gb Dhe 6Cx( 
has ana2ysed in the J4anish casesJ O6URR9:R/, 6URR5:R/, 6URR':R/ and 6U0'':R/G the 
concept o. JMenelcia2 o-nerJ under the Interest 4irective, and conc2uded that the notion 
o. Menelcia2 o-ner Oto Me interpreted in a -ay consistent -ith the Tx64 standardsG may 
Me app2icaM2e My memMer states regard2ess o. the inc2usion o. a Menelcia2 o-nership 
requirement in the domestic 2a-sb Dhe Spanish xconomicUAdministrative 6ourt ODxA6G, 
in a reso2ution dated 5 TctoMer 03R', echoed the 4anish cases and conc2uded that the 
Spanish interest WwD eBemption can on2y Me c2aimed My the Menelcia2 o-ner o. the 
interestb Dhere is sti22 uncertainty as regards to ho- this doctrine, as app2ied My the Spanish 
taB audit, -i22 Me interpreted My the Spanish courts o. 2a-b wo-ever, given the scope o. 
the 4anish cases O-hich addressed re2atedUparty 2ending structures and no thirdUparty 
lnancing structuresG and the Mackground o. the Spanish eBemption ru2e, -hich app2y 
regard2ess o. the eBistence o. Morro-ing Met-een associated entities Oand there.ore go 
Meyond the scope o. the Interest 4irectiveG, there are grounds .or supposing that the 
impact o. this doctrine might Me 2imited in the conteBt o. thirdUparty 2endingb In any 
event, MackUtoUMack 2ending structures, shareho2der 2oan lnancings and suMUparticipation 
arrangements shou2d Me care.u22y revie-ed in 2ight o. these precedents and o. antiUaMuse 
princip2es genera22yb An assessment o. the roMustness o. a 2ending structure against such 
potentia2 cha22enges must Me carried out on a caseUMyUcase Masisb

Specia2 regime .or notes o..erings
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Spanish taB 2a- provides .or a specia2 taB regime[11] app2icaM2e to, among others, qua2i.ying 
notes o..erings made My SpanishUresident companies and My -ho22y o-ned suMsidiaries o. 
Spanish companies resident -ithin the xuropean (nion,[12] provided that certain additiona2 
requirements re2ating to the o..ering Oebgb, the 2isting o. the notes on a suitaM2e eBchangeG 
are met, and certain comp2iance in.ormation is time2y supp2ied My the paying agent 
invo2vedb Dhis regime provides .or a WwD interest eBemption on payments made to a22 
.oreign noteho2ders, regard2ess o. their jurisdiction o. residence Oibeb, taBUhaven investors 
are not pena2isedG and -ithout requiring individua2ised taB documentation Osuch as 
governmentUissued taB residence certilcatesG to Me supp2iedb

wori1onta2 taB groups

Dhe  taB  conso2idation  regime .or  Spanish  companies  income taB  O6IDG  purposes 
mandatori2y  inc2udes  -ithin  a  taB  group  the  Spanish  suMsidiaries  o.  a  common 
nonUSpanish resident parent company,[13] a22o-ing the .ormation o. a hori1onta2 taB group 
that -ou2d inc2ude a22 SpanishUresident direct or indirect suMsidiaries in respect o. -hich 
such u2timate nonUSpanish parent company had a qua2i.ying shareho2ding Oibeb, genera22y, 
$9 per cent o. share capita2 and majority o. the suMsidiaryJs voting rightsGb Dhe -ording 
o. the 2a- Oand, in particu2ar, the ru2es governing the .ormation o. hori1onta2 taB groupsG 
creates severa2 pit.a22s that may a..ect a -ide array o. industries Oebgb, mu2tinationa2 groups 
-ith Spanish investments, private equity sponsors and lnancia2 institutions lnancing 
Spanish acquisitionsGb

For instance, under the hori1onta2 group ru2es, a mu2tinationa2 groupJs parent company 
ho2ding indirect investments in di..erent Musinesses -ithout any re2ationship -hatsoever 
among them .rom an organisation standpoint O-hich is a .air2y common situation in 
mu2tinationa2 cong2omeratesG cou2d Me deemed to Me the parent company o. a so2e lsca2 
unity that shou2d Me automatica22y .ormed My a22 the Spanish entities it o-nsb (nder 
the Spanish 6ID Act provisions O-hich have a2ready Meen interpreted My the Spanish taB 
authoritiesG,[14] i. these indirect Spanish suMsidiaries a2ready .ormed their o-n taB groups 
in Spain, one o. the preUeBisting taB groups shou2d cease to eBist, -ith the deUgrouping 
charges that cou2d derive .rom the termination Oibeb, recapture o. certain intraUgroup gains 
that -ere e2iminated in the past o-ing to the app2icaMi2ity o. the conso2idated taB regimeGb 
Spanish 2a- does not, ho-ever, determine -hich taB group shou2d Me terminatedb[15]

Another eBamp2e o. un-arranted imp2ications o. the hori1onta2 group ru2es may Me 
.o22o-ed in private equity structuresb 8enera22y, private equity sponsors have JmasterJ 
ho2ding companies in an x( jurisdiction and make 2everaged Muyout acquisitions through 
Spanish Midco vehic2es part2y lnanced through 2oans granted My lnancia2 institutionsb 
Tnce the Spanish Midco acquires the shares o. the Spanish JtargetJ company, Midco 
and target genera22y .orm a taB conso2idated groupb In these structures, the second 
Spanish investment made indirect2y .rom the same master ho2ding company O-ith the 
same Midco@target structureG may turn out not to Me e2igiM2e to .orm a standUa2one taB 
conso2idated groupb Dhe .act that there is a common parent company .or Moth the lrst 
Midco and the second Midco -ou2d mean that the entities re2ated to the second acquisition 
Oibeb, the second Midco and the second target groupG shou2d .orm a sing2e hori1onta2 taB 
groupb
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Such an un-arranted outcome may Me a great inconvenience .or the private equity sponsor 
Oas the lnancia2 mode2s prepared .or the lrst acquisition @ taking into account the .eatures 
o. the lrst target and the lrst MidcoJs 2everage 2eve2 @ may Me signilcant2y changedG[16] 
and .or the lnancia2 institutions Oas the .ormation o. a hori1onta2 taB group may imp2y 
an additiona2 eBposure to taB risks associated -ith companies that did not .a22 under the 
perimeter o. the acquisition that -as lnancedGb[17]

Whi2e there may Me strategies to structure investments to avoid the adverse imp2ications 
o. this regime,[18] their imp2ementation requires individua2ised taB adviceb

Security and guarantees

Para22e2 deMt

Para22e2 deMt structures governed My Spanish 2a- are not used in the Spanish market, 
as there is a risk o. their Meing dec2ared nu22 and void pursuant to the 6ivi2 6ode o-ing 
to the aMsence o. a 2ega2 consideration supporting the creation o. such autonomous, 
independent and aMstract deMtb Eoreover, the 2ega2 concept o. trust is not regu2ated under 
Spanish 2a-b Dhere.ore, it is not courtUtested -hether a security agent under a syndicated 
lnance dea2 -ou2d Me aM2e to va2id2y ho2d any deMt or security interest on Meha2. o. the 
2enders acting as trustee pursuant to a para22e2 deMt structureb According2y, the re2evant 
security interest must Me granted in .avour o. each and every secured partyb Dhat Meing 
said, para22e2 deMt structures have Meen recent2y recognised in other civi2 2a- jurisdictions 
Oebgb, FranceGQ there.ore, the possiMi2ity o. .uture changes in Spain cannot Me disregardedb

Limits to guarantees and security interests o. Spanish guarantors

Limitations on guarantees provided My Spanish guarantors incorporated as SLs

Spanish guarantors incorporated in the .orm o. sociedades de responsabilidad limitada 
OSLsG can on2y issue notes up to an aggregate maBimum amount o. t-ice its o-n equity, 
un2ess the issue is secured My a mortgage, a p2edge o. securities, a puM2ic guarantee or a 
joint and severa2 guarantee .rom a credit institutionb It is not .u22y c2ear i. this 2imitation on 
SLs app2ies to the granting o. guarantees or security interests in .avour o. notesb

Financia2 assistance

When structuring acquisition lnance dea2s or relnancing previous acquisition lnance 
dea2s, it is important to Mear in mind that neither SLs nor sociedades anónimas OSAs, -hich 
are the most common .orm o. Mig Spanish corporationsG may secure or guarantee, or 
participate, he2p or render any sort o. lnancia2 assistance .or the acquisition o. their o-n 
shares or quotas, or those o. their parent companiesb Furthermore, SLs may not secure or 
guarantee, or participate, he2p or render any sort o. lnancia2 assistance .or the purchase o. 
the shares or quotas o. any company -ithin their groupb Any security interest or guarantee 
that constitutes un2a-.u2 lnancia2 assistance in accordance -ith the .oregoing ru2es is nu22 
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and voidb Additiona22y, lnancia2 assistance may raise civi2 2iaMi2ity issues .or the directors 
and, potentia22y, may Me a crimina2 o..enceb

(n2ike xng2ish 2a-, Spanish 2a- does not regu2ate a -hite-ash procedure and, there.ore, in 
the past the traditiona2 -ay to avoid lnancia2 assistance -as the J.or-ard mergerJ Met-een 
the Midco and the target, -hich shou2d Me Macked My a va2id economic reason .or the 
merger to Menelt .rom an advantageous taB regimeb[19] 7oya2 4ecreeULa- 9:030f o. 05 
Cune, -hich approved a ne- regime on structura2 modilcations, maintains the specilc 
regu2ation to 2everaged mergers consisting o. a merger Met-een t-o or more companies 
-here any o. them has incurred deMt in the three years prior to the merger to acquire contro2 
o. any o. the other companies invo2ved in the merger or to acquire assets o. any o. the other 
companies invo2ved in the merger that are essentia2 .or norma2 operation or are signilcant 
.or the equity va2ue o. the companyb In this scenario, the .o22o-ing ru2es app2y€

Rb the merger p2an -i22 speci.y the resources and terms envisaged .or payment My the 
resu2ting company o. the deMts incurred .or the acquisitionQ

0b the directorsJ report on the merger p2an must indicate the reasons that justi.y the 
acquisition and, i. app2icaM2e, the mergerb Dhe directorsJ report must a2so contain an 
economic and lnancia2 p2an setting out the resources and providing a description 
o. the oMjectives to Me achievedQ and

fb the eBpertsJ report on the merger p2an must contain an opinion on -hether the 
a.orementioned in.ormation is reasonaM2eb

According to Artic2e z0 o. 7oya2 4ecreeULa- 9:030f o. 05 Cune, an independent eBpert 
Oappointed My the re2evant mercanti2e registryG is no 2onger required to render an opinion 
on -hether lnancia2 assistance eBistsb

;o-adays, the usua2 approach is to assume that these restrictions a2so app2y to a 
relnancing o. deMt incurred in connection -ith a previous acquisitionb

Whi2e there are practitioners that consider that the Spanish lnancia2 assistance 2imitations 
app2icaM2e to Spanish companies shou2d Me eBtended to .oreign suMsidiaries, the eBtra 
territoria2 app2ication o. the Spanish lnancia2 assistance 2imitations is usua22y not the 
approach .o22o-ed My the marketb

Limitations on security and guarantee

Dhe corporate Menelt concept is not eBpress2y recognised under the Spanish 2ega2 systemb 
;onethe2ess, severa2 points shou2d Me Morne in mind€

Rb i. a Spanish company grants security interest or guarantees -here the transaction 
pursuant to -hich the security interest granted is not .ound to resu2t in the u2timate 
corporate Menelt Odirect or indirectG o. said company, the directors o. that company 
cou2d Me in Mreach o. their lduciary dutiesQ and

0b to the eBtent that the po-er to grant security interest or a guarantee .or the Menelt 
o. third parties is not inc2uded in the directorsJ po-ers, the directors may need to 
seek a specia2 authorisation .rom the companyJs shareho2dersb
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(nder the Spanish Inso2vency Act,[20] any agreement entered into My a Spanish company 
-ithin the t-oUyear period immediate2y preceding the petition o. inso2vency or the notice 
o. the initiation o. negotiations -ith the creditors or the intention to initiate them to 
reach a restructuring p2an Oas -e22 as the agreements entered into Met-een any o. the 
a.orementioned events and the dec2aration o. inso2vency My the re2evant commercia2 courtG 
may Me rescinded My the re2evant inso2vency court, provided that the inso2vency receiver 
deems that the terms o. the agreement are detrimenta2 to the inso2vent estate, even i. 
there -as no .raudu2ent intentionb Like-ise, any agreements entered into My a Spanish 
company -ithin the t-oUyear period immediate2y preceding the date o. the communication 
o. eBistence o. negotiations -ith its creditors, or the intention to commence such 
negotiations, to reach a restructuring p2an pursuant to Artic2es 959 et seq o. the Spanish 
Inso2vency Act may Me a2so rescinded Oeven i. there -as no .raudu2ent intentionG un2ess€

Rb it is not approved as a restructuring p2an or Meing approved it is not homo2ogated 
My the competent courtQ and

0b the inso2vency is dec2ared -ithin the year .o22o-ing the end o. the e..ects o. the 
a.orementioned communication or o. the eBtension that -ou2d have Meen grantedb

In addition to the .oregoing, the Spanish Inso2vency Act contains a presumption My virtue o. 
-hich it -i22 Me deemed detrimenta2 to the inso2vency state, and there.ore it -i22 Me dec2ared 
nu22 and void, any in rem security granted, -ithin the c2a-Mack period, as co22atera2 .or either 
an eBisting oM2igation or a ne- oM2igation in rep2acement o. an eBisting oneb

wo-ever, any security interest and guarantee granted -ithin the conteBt o. a homo2ogated 
restructuring p2an -i22 not Me suMject to the a.orementioned presumption, to the eBtent 
that the re2evant restructuring p2an a..ects at 2east 9R per cent o. the tota2 2iaMi2ities o. the 
deMtor, un2ess it is proven that the security interest -as granted in .raud o. creditorsb

In vie- o. the aMove, corporate upstream guarantees may Me cha22enged to the eBtent that 
they do not resu2t in a tangiM2e and identilaM2e interest to the guarantor Meyond the aMstract 
group interestb

In a nonUinso2vency situation, the corporate Menelt requirement sti22 app2iesb wo-ever, it 
does not need to Me quantiled, and it -i22 not prevent a guarantee .rom covering -orking 
capita2 .aci2ities that are not 2inked to the acquisition o. the companyJs or its ho2ding 
companyJs shares or quotasb

SLs must oMtain their shareho2dersJ approva2 prior to providing security or guarantees in 
.avour o. their shareho2ders or directors, un2ess the Menelciary o. the security or guarantee, 
as app2icaM2e, is a company that Me2ongs to the same group o. companiesb

A2though there are some practitioners that understand that the shareho2dersJ meeting 
must approve the granting o. security interest over assets that may Me considered essentia2 
.or the company, there is no market standard in this regardb wo-ever, this is typica22y seen 
as a condition precedent in the .rame-ork o. L)Ts in Spainb

Security

Dhe most typica2 securities in the Spanish market are rea2 estate mortgages and p2edges 
over shares or quotas,[21] Mank accounts and credit rightsb Promissory mortgages are 
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a2so not unheard o. in the Spanish market, a2though they may not Me considered security 
interest Mut just an undertaking to create security interestb

A universa2 Hoating catchUa22 security interest, simi2ar to an xng2ish 2a- deMenture or 
(S (ni.orm 6ommercia2 6ode security interest, is not recognised under Spanish 2a-b In 
contrast, each security interest over an asset c2ass is documented in a separate deed 
and signed Me.ore a notary puM2icb In this sense, Spanish 2a- security documents must 
accurate2y descriMe the assets that are suMject to a particu2ar chargeb

Dhe possiMi2ity o. creating a sing2e g2oMa2 p2edge to secure mu2tip2e 2iaMi2ities is not 
eBpress2y regu2ated My the Spanish 6ivi2 6odeQ ho-ever, there are grounds to sustain 
the va2idity o. security interests and guarantees Meing granted in respect o. mu2tip2e 
2iaMi2itiesb 7oya2 4ecree 9:0339, .or eBamp2e, a22o-s .or the creation o. a sing2e lnancia2 
security interest to secure severa2 oM2igationsb Dhe use o. g2oMa2 rea2 estate mortgages 
to secure mu2tip2e 2iaMi2ities is a2so recognised and regu2ated My Artic2e R9fbis o. the 
Spanish Eortgage La- dated 5 FeMruary R'z/b Last2y, the use o. persona2 guarantees to 
secure mu2tip2e 2iaMi2ities -as eBpress2y recognised My Artic2e '5 o. Spanish 7oya2 4ecree 
La- f:03RR o. Rz ;ovemMer, -hich approved the 6onso2idated DeBt o. the PuM2ic Sector 
6ontracts Actb wo-ever, Artic2e '5 o. the .ormer PuM2ic Sector 6ontracts Act -as repea2ed 
My Act ':03R$ o. 5 ;ovemMer, -hich approved the ne- PuM2ic Sector 6ontracts Act that 
entered into .orce on ' Earch 03R5b As a consequence o. the aMove, there are a2so grounds 
to sustain the va2idity o. g2oMa2 p2edges, even though a di..erent vie- .rom the competent 
courts cannot Me disregardedb

Eortgages

As a genera2 ru2e, pursuant to the princip2e o. specia2ity, each mortgaged asset may 
secure the oM2igations arising .rom one deMt instrument on2yb wo-ever, -hen a22 2enders 
are lnancia2 entities Oas delned in Artic2e 0 o. the Spanish Eortgage Earket ActG[22] and 
certain .orma2 requirements are a2so met, the re2evant mortgage may Me created in the .orm 
o. a maBimum 2iaMi2ity mortgage, -hich may secure severa2 present or .uture oM2igations 
arising .rom deMt instruments up to the said maBimum 2iaMi2ityb[23]

Spanish 2a- mortgages can Me created over rea2 estate assets and over movaM2e assets 
such as inte22ectua2 property rights, industria2 machinery, aircra.t, vehic2es and Musiness 
premisesQ as a per.ection requirement, they must a22 Me registered -ith the re2evant puM2ic 
registryb

Dhe mortgage deed must eBpress2y mention, among others, the maBimum amount o. 
the under2ying oM2igations that is secured My the mortgageb In this sense, it is important 
to carry out a costUMenelt ana2ysis, given that stamp duty must Me paid on the Masis 
o. the maBimum secured amountb 6urrent2y, the stamp duty app2icaM2e to puM2ic deeds 
o. mortgage may genera22y range Met-een 3b9 and 0 per cent o. the secured amount 
Odepending on the region -here the asset is 2ocatedGb

Since ;ovemMer 03R5, .o22o-ing a 2ong court controversy regarding the party -ho shou2d 
Me 2iaM2e .or stamp duty upon the grant o. a mortgage 2oan, the Spanish government 
enacted 2egis2ation shi.ting taBpayer status to the 2enders, regard2ess o. the type o. 2oan, 
the status o. the 2ender OMank or other-iseG or the status o. the Morro-er Oebgb, consumer, 
individua2 or corporationGb From a practica2 standpoint, ho-ever, 2enders o.ten demand that 
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Morro-ers contractua22y Mear the cost o. stamp duties, a2though 2enders -i22 continue Meing 
2iaM2e .or such payment Me.ore the Spanish taB authoritiesb

Assignments o. commitments under the re2evant .aci2ity agreement Met-een 2enders do 
not automatica22y resu2t in the assignment o. the assigning 2enderJs participation in the 
mortgageb Dhe assignment o. the mortgage must Me eBpress2y documented and registered 
-ith the re2evant puM2ic registry .or the acquiring 2ender to Mecome a mortgagee o. recordb 
Furthermore, stamp duty is 2evied Mased on the commitment Meing trans.erredb

Dhe mortgage deed must inc2ude the Spanish taB identilcation numMers o. a22 parties to 
enaM2e the Spanish authorities to identi.y each party theretob

P2edges

As stated aMove, Spanish 2a- does not eBpress2y regu2ate the possiMi2ity o. creating a 
sing2e g2oMa2 p2edge to secure severa2 oM2igationsb wo-ever, 7oya2 4ecree 9:0339 a22o-s 
the creation o. sing2e lnancia2 security interest to secure severa2 oM2igations and g2oMa2 
rea2 estate mortgages are eBpress2y regu2ated My Artic2e R9f bis o. the Spanish Eortgage 
La- dated 5 FeMruary R'z/b In this sense, Mased on the acceptance o. the app2ication My 
ana2ogy o. the mentioned regu2ations, it is a -idespread market practice to grant a sing2e 
g2oMa2 p2edge to secure severa2 oM2igations, -hich is genera22y considered acceptaM2e in 
Spanish academic 2iteratureb

Dhere are t-o main types o. p2edges under Spanish 2a-€ p2edges -ith trans.er o. 
possession and p2edges -ithout trans.er o. possessionb

P2edges -ith trans.er o. possession

P2edges -ith trans.er o. possession require the possession o. the p2edged asset to Me 
trans.erred to the creditor or to a third party .or the purposes o. per.ecting the p2edgeb 
For assets that are not physica22y trans.eraM2e, there are presumptions that certain actions 
Oebgb, granting the p2edge as a Spanish deed and de2ivering noticesG are equiva2ent to 
trans.erring possession o. the re2evant assetb

(nder certain circumstances, p2edges -ith trans.er o. possession may Me suMject to 74L 
9:0339,[24] -hich incorporated the xuropean Financia2 6o22atera2 4irective[25] into Spanish 
2a- and aims to .aci2itate the en.orcement o. lnancia2 co22atera2 arrangementsb Do Menelt 
.rom this regime, the .o22o-ing requirements, among others, must Me met€

Rb at  2east  one o.  the parties must Me a puM2ic  entity,  a  centra2  Mank,  a credit 
institution, an investment services company, an insurance company, a rea2 estate 
co22ective investment undertaking or any o. its management companies, mortgage 
securitisation  .unds,  asset  securitisation  .unds  or  any  o.  the  management 
companies o. a securitisation .und, pension .und or other lnancia2 institution, as 
delned in Artic2e fO00G o. 4irective 03Rf:f/:x( o. the xuropean Par2iament and 
o. the 6ounci2 o. 0/ Cune 03Rf or secondary market Modies and management 
companies o. those secondary markets, c2earing system companies, entities 
re.erred to in La- zR:R''', and equiva2ent entities operating in the options, .utures 
and derivatives marketsQ

0b
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the p2edged asset must Me cash Oibeb, the money credited to an account in any 
currencyG, marketaM2e securities[26] and other lnancia2 instruments, or specilc 
receivaM2es Oibeb, money c2aims arising out o. an agreement -hereMy a credit 
institution grants credit in the .orm o. a 2oan agreement or a credit 2ineGQ and

fb the lnancia2 co22atera2 arrangement must have Meen .orma2ised in -ritingb

Dhe main advantages o. 74L 9:0339 .or 2enders are as .o22o-s€

Rb no .orma2ities Oebgb, registration and noticesG are required other than documenting 
the arrangement in -riting, the provision o. the co22atera2, to either the Menelciary 
or any person acting on its Meha2., and constancy o. such provision in -riting or in 
a 2ega2 equiva2ent mannerQ

0b it a22o-s .or the direct sa2e or appropriation o. the p2edged assetQ

fb it provides certain protections against inso2vency, given that the initiation o. 
inso2vency proceedings is not considered suKcient grounds to dec2are nu22 or to 
rescind or to suspend the en.orcement o. a lnancia2 co22atera2 arrangementQ and

zb compensation agreements suMject to 74L 9:0339 -i22  not Me a..ected My a 
dec2aration o. inso2vencyb

In 2ight o. a judgment issued My the 6Cx( on ;ovemMer 03R/,[27] there is a risk that a p2edge 
over Mank accounts may not qua2i.y as a lnancia2 co22atera2 arrangement i. the account 
ho2der may .ree2y dispose o. the monies deposited in the accountb Dhis does not mean 
that p2edge -ou2d Mecome nu22 or unen.orceaM2e, Mut that the re2evant Menelciary -ou2d 
not Menelt .rom the advantages provided My the 74L 9:0339 .or the lnancia2 co22atera2 
arrangementsb

Fina22y, certain Spanish regiona2 ru2es may app2y depending on -here the p2edged assets 
are 2ocatedb

P2edges -ithout trans.er o. possession

P2edges -ithout trans.er o. possession do not require the possession o. the p2edged asset 
to Me de2iveredb wo-ever, they must Me registered in the re2evant movaM2e assets registry 
as a per.ection requirementb

(n2ike mortgages, provided the p2edge is granted as a Spanish commercia2 deed and not 
as a notaria2 deed, no stamp duty -i22 Me 2evied, Mut it attracts certain other costs such as 
notaria2 and registration .eesb wo-ever, the deed o. p2edge must sti22 inc2ude a re.erence 
to the maBimum amount o. oM2igations that is secured My the p2edge -ithout trans.er o. 
possessionb Spanish taB identilcation numMers are required to have the p2edge registeredb

As regards assignments Met-een 2enders, simi2ar2y to mortgages, the assignment o. 
a 2enderJs position under a p2edge -ithout trans.er o. possession must Me eBpress2y 
documented and registered -ith the re2evant puM2ic registryb[28]

Simi2ar to p2edges -ith trans.er o. possession, Spanish regiona2 ru2es may app2y depending 
on -here the p2edged assets are 2ocatedb
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Earket participants structure p2edges over credit rights as p2edges -ith trans.er o. 
possession to avoid registration requirementsb

Promissory mortgage

Promissory mortgages are not unusua2 in Spanish lnance dea2sb A promissory mortgage 
does not create an in rem right o. mortgage, Mut rather an oM2igation .or the grantor in 
re2ation to the re2evant 2enders party thereto to create an in rem right o. mortgage upon the 
occurrence o. the agreed trigger eventb

Promissory mortgages are typica22y used -hen the amount o. stamp duty that -ou2d Me 
2evied on the re2evant mortgage deed is too 2arge compared -ith the risk o. de.au2t or, 
genera22y, -ith the Menelt o. creating a mortgage upon c2osing a dea2b

In any case, 2enders shou2d Mear in mind that the conversion o. the promissory mortgage 
into a 2ega2 mortgage requires the payment o. the stamp duty that -as initia22y avoided, 
and that it entai2s signilcant inso2vency 2imitations and a rescission riskb

IrrevocaM2e po-ers o. attorney

It is usua2 in the Spanish market to have the mortgagor or p2edgor grant a specia2 po-er 
o. attorney in .avour o. the security agent Oor even the secured partiesG to carry out 
certain actions on its Meha2.b Pursuant to an irrevocaM2e po-er o. attorney, the security 
agent is typica22y authorised to carry out per.ection, .urther assurance and en.orcement 
actions on Meha2. o. the re2evant mortgagor or p2edgor -ith respect to the re2evant security 
documentsb Do ensure that the mortgagor or p2edgor may not uni2atera22y revoke the po-er 
o. attorney, the security agent is usua22y party to the deed o. po-er o. attorney, and certain 
specilc 2anguage is inc2udedb

It is -orth mentioning that the scope o. the po-ers granted in .avour o. the security agent 
or secured parties shou2d Me care.u22y delned to avoid their potentia2 c2assilcation as 
shado- directors in an inso2vency proceeding o. the grantorb

Fina22y, under Spanish common 2a-, po-ers o. attorney, appointments or authorisations 
granted, regard2ess o. -hether they are stated to Me irrevocaM2e, are genera22y revocaM2e My 
the grantor, provided that the revocation is in good .aithb Eoreover, irrevocaM2e po-ers o. 
attorney Mecome unen.orceaM2e in inso2vencyb

Priority of claims

Dypes o. c2aims

Tnce inso2vency has Meen dec2ared, the court receiver dra-s up a 2ist o. ackno-2edged 
c2aims and c2assiles them according to the .o22o-ing categoriesb

62aims against the inso2vency estate
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Dhese c2aims are payaM2e -hen due according to their o-n terms Oand, there.ore, are paid 
Me.ore a22 other c2aims under inso2vency proceedings @ see Me2o-Gb 62aims against the 
inso2vency estate inc2ude€

Rb a certain amount o. the emp2oyee payro22Q

0b the costs and eBpenses o. the inso2vency proceedingsQ

fb certain amounts arising .rom services provided My the inso2vent deMtor under 
reciproca2  contracts  and outstanding oM2igations that  remain  in  .orce a.ter 
inso2vency proceedings are dec2ared, and certain amounts deriving .rom oM2igations 
to return and indemni.y in cases o. vo2untary termination or Mreach My the inso2vent 
deMtorQ

zb amounts deriving .rom the eBercise o. a c2a-Mack action during the inso2vency 
proceedings  regarding  certain  acts  per.ormed  My  the  inso2vent  deMtor  and 
corresponding to a re.und o. consideration received My it OeBcept in cases o. Mad 
.aithGQ

9b certain amounts arising .rom oM2igations created My virtue o. 2a- or .rom tort a.ter 
the dec2aration o. inso2vency and unti2 its conc2usionQ

/b 93 per cent o. the .unds 2ent under a relnancing arrangement entered into in 
comp2iance -ith the requirements set .orth in Artic2e /Rz et seq Orestructuring 
p2ansG o. the Spanish Inso2vency ActQ[29] and

$b certain deMts incurred My the deMtor .o22o-ing the dec2aration o. inso2vencyb

Inso2vency c2aims

Inso2vency c2aims are suMject to the inso2vency proceedings and, un2ike the c2aims against 
the inso2vency estate, are paid in accordance -ith the -ater.a22 set .orth in the Spanish 
Inso2vency Actb In princip2e, the inso2vency -ater.a22 app2ies mandatori2yQ that said, the 
-ater.a22 may Me a2tered among the creditors that are party to a contractua2 suMordination 
agreement to the eBtent the deMtor is party to such agreement and it does not cause any 
prejudice to any third partiesb

Inso2vency c2aims, in turn, are c2assiled as .o22o-s€

Rb specia2 privi2ege c2aims, re.erring to c2aims that Menelt .rom security interest on 
certain assets Oessentia22y in rem security, to the eBtent secured My in rem securityGQU
[30]

0b genera2 privi2ege c2aims, re.erring to, among others, certain 2aMour deMts and 
deMts -ith puM2ic administrations corresponding to taB deMts and socia2 security 
oM2igations Orecognised as genera22y privi2eged .or ha2. o. their amountG, and deMts 
he2d My the creditor app2ying .or the corresponding inso2vency proceedings Oto the 
eBtent such app2ication has Meen approvedG up to 93 per cent o. the amount o. 
such deMtb (p to 93 per cent o. the amount o. either any interim lnancing[31] or ne- 
lnancing[32] provided -ithin the .rame-ork o. a homo2ogated restructuring p2an 
a2so Menelts .rom genera2 privi2eges, to the eBtent that the c2aims a..ected My the 
re2evant p2an represent at 2east 9R per cent o. the tota2 2iaMi2ities o. the inso2vent 
deMtorb In the same 2ine, i. the interim lnancing or ne- lnancing is provided My 
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parties -ho are specia22y re2ated to the deMtor, 93 per cent o. the amount o. such 
lnancings -i22 a2so Menelt .rom genera2 privi2eges to the eBtent that the c2aims 
a..ected My the re2evant restructuring p2an represent at 2east /3 per cent o. the tota2 
2iaMi2ities o. the inso2vent deMtor Odeducting the c2aims he2d My any specia22y re2ated 
person to the inso2vent deMtor to ca2cu2ate the a.orementioned majorityGQ

fb ordinary c2aims OunsuMordinated and nonUprivi2eged c2aimsGQ and

zb suMordinated c2aimsQ deMts suMordinated My virtue o. 2a- inc2ude, among others, 
c2aims that have Meen notiled 2ate My the creditors Oother than c2aims o. mandatory 
recognitionG, lnes, prolt participation 2oans, c2aims re2ated to accrued and unpaid 
interest un2ess and to the eBtent they are secured My an in rem right, as -e22 as, 
in particu2ar, credit rights he2d My parties that are specia22y re2ated to the deMtor 
Odiscussed .urther in Section INbiiGb

SuMordination

6redit rights may Me suMordinated My virtue o. 2a-, My contractua2 agreement or as a resu2t 
o. the structure o. the deMtb 6ontractua2 suMordination must Me accepted My a22 o. the 
creditors -hose c2aims are a..ected My the re2evant suMordinationb

6ontractua2 suMordination agreements are no- recognised -ithin inso2vency proceedings 
provided that the inso2vent deMtor is party to those agreements and they do not cause 
prejudice to any third partiesb 6ontractua2 suMordination agreements are Minding to the 
inso2vency administrators, -ho -i22 make the payments in accordance -ith the re2evant 
ru2es or -ater.a22s set out in the agreementsb 6ontrary to -hat happens in an inso2vency 
scenario, contractua2 suMordination agreements have not Meen eBpress2y recognised .or 
the purposes o. c2ass .ormation to vote the approva2 o. a restructuring p2anb

Pursuant to the Spanish Inso2vency Act, credit rights he2d My parties that are specia22y 
re2ated to the deMtor are suMordinatedb In the case o. individua2s, this inc2udes their 
re2ativesb In the case o. 2ega2 entities, this inc2udes€

Rb shareho2ders, group companies and their common shareho2ders, provided that€

O they are persona22y 2iaM2e .or the deMtorJs deMtsQ

O they o-ned direct2y or indirect2y over 9 per cent O.or companies that have 
issued securities 2isted on an oKcia2 secondary marketG o. the entityJs share 
capita2 -hen the re2evant deMt -as incurredQ or

O they o-ned direct2y or indirect2y over R3 per cent O.or companies that have 
not issued securities 2isted on an oKcia2 secondary marketG o. the entityJs 
share capita2 -hen the re2evant deMt -as incurredQ and

0b directors and de .acto Oshado-G directors, 2iquidators and attorneys ho2ding genera2 
po-ers o. attorney, as -e22 as those -ho he2d such positions -ithin the t-o years 
immediate2y preceding the initiation o. inso2vency proceedingsb

In addition to the aMove, there is a presumption that any persons -ho have acquired credit 
rights .rom the specia22y re2ated persons descriMed aMove -ithin the t-o years immediate2y 
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preceding the initiation o. inso2vency proceedings are a2so specia22y re2ated to the deMtorb 
Dhere.ore, their c2aims -i22 Mecome suMordinatedb

;ot-ithstanding the aMove, it is note-orthy that creditors -ho have capita2ised a22 or part 
o. their c2aims pursuant to a homo2ogated restructuring p2an in accordance -ith Artic2e /f9 
et seq o. the Spanish Inso2vency Act are not deemed specia22y re2ated persons as a resu2t 
o. said restructuring, and any creditors -ho are party to an homo2ogated restructuring p2an 
are deemed not to Me de .acto directors Mecause o. the oM2igations assumed My the deMtor 
pursuant to the restructuring p2an Oa2though evidence to the contrary may Me admittedGb

Jurisdiction

6hoosing the 2a-s o. any jurisdiction other than Spain -i22 genera22y Me given e..ect My the 
Spanish courts suMject to, among other things, the terms o. the 7ome I 7egu2ation[33] and 
in accordance -ith the eBceptions and provisions o. the 2a-s o. Spain, provided that the 
re2evant app2icaM2e 2a- is evidenced to the Spanish courts pursuant to Artic2e 05R o. the 
Spanish 6ivi2 Procedure Act,[34] and pursuant to Artic2e ff o. the Act on Internationa2 Lega2 
6ooperation in 6ivi2 Eattersb[35]

Furthermore, a lna2 judgment oMtained against any deMtor or guarantor in a country other 
than Spain that is not Mound My the provisions o. 7egu2ation Ox(G ;ob R0R9:03R0[36] and 
is not party to an internationa2 treaty providing .or the recognition and en.orcement o. 
judgments Met-een Spain and the countries -here the judgments -ere rendered -ou2d 
Me recognised and en.orced My the courts o. Spain in accordance -ith and suMject to 
Artic2e 90f o. the Spanish 6ivi2 Procedure Act and suMject to the Act on Internationa2 Lega2 
6ooperation in 6ivi2 Eattersb[37]

Dhe party seeking en.orcement shou2d initiate the recognition proceedings in Spain Me.ore 
the re2evant court o. lrst instance or commercia2 court, as the case may Meb According 
to Artic2e z/ o. the Act on Internationa2 Lega2 6ooperation in 6ivi2 Eatters, Ja lna2 .oreign 
judgment -ou2d not Me recognised€

OaG i. the judgment contravenes Spanish puM2ic po2icy ru2es Oorden públicoGQ 
OMG i. the judgment -as rendered in.ringing the rights o. de.ence o. either 
partyb I. the judgment -as rendered My de.au2t, it -ou2d Me understood that 
the rights o. de.ence have Meen c2ear2y in.ringed provided that the de.endant 
-as not served -ith the document that instituted the proceedings in a time2y 
manner that a22o-ed .or adequate de.enceQOcG i. the judgment addresses a 
matter over -hich Spanish courts have eBc2usive jurisdiction or, in re2ation 
to other matters, i. the jurisdiction .rom the court o. origin over the matter 
is not c2ear2y connected to said country o. origin in -hich the judgment -as 
renderedQ OdG i. the judgment is irreconci2aM2e -ith a judgment rendered in 
SpainQ OeG i. the judgment is irreconci2aM2e -ith an ear2ier judgment rendered 
in any other State provided that such judgment comp2ies -ith the app2icaM2e 
conditions to Me recognised in SpainQ O.G i. there is judicia2 proceeding 
outstanding in Spain Met-een the same parties and in re2ation to the same 
issues in Spain, instituted Me.ore the .oreign proceedingb

Dhe Act on Internationa2 Lega2 6ooperation in 6ivi2 Eatters eBpress2y prohiMits that a 
.oreign judgment is revie-ed as to its suMstance My the Spanish competent courtb
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Fina22y, any judgment oMtained against a deMtor or guarantor in any country Mound My the 
provisions o. 7egu2ation Ox(G ;ob R0R9:03R0 -ou2d Me recognised and en.orced in Spain 
in accordance -ith the terms set .orth thereinb

Acquisitions of public companies

Loans lnancing tender o..ers are not that di..erent .rom nonUpuM2ic acquisition lnance 
dea2s, a2though 2enders need to .ocus on the Mank guarantees that the Spanish ;ationa2 
Securities Earket 6ommission O6;ENG requires as evidence that the re2evant acquirer 
-i22 Me aM2e to comp2y -ith its oM2igations under the puM2ic o..er to purchase, to make 
sure that these are adequate2y integrated in the lnancia2 documents and to consider the 
unconditiona2 nature o. these guarantees at the time issuedb Dhat said, there are a series 
o. specilc provisions that are norma22y inc2uded in this kind o. lnancing, such as€

Rb undertakings re2ated to the o..er that cou2d prevent the Midder .rom amending 
certain terms or conditions to -hich vo2untary o..ers may Me suMject toQ

0b a mechanism regu2ating the rep2acement o. the a.orementioned guarantees i. 
additiona2 2enders join the origina2 guarantee providers once the a.orementioned 
guarantees have Meen deposited -ith the 6;ENQ

fb a JdeemedUuti2isationJ mechanism My means o. -hich the en.orcement o. the 
guarantees My the 6;EN -ou2d constitute an automatic dra-do-n under the 
lnancing .or the re2evant c2aim amountQ and

zb the oM2igation o. the Midder to p2edge the target shares in .avour o. the 2enders once 
the o..er is sett2edb

Dhe o..er prospectus must give detai2s aMout ho- the tender o..er is going to Me lnanced, 
and there.ore certain detai2s o. the re2evant deMt instruments -i22 need to Me made puM2icb

Spanish stock corporations are governed My the Spanish Securities Earket Act[38] and 
7oya2 4ecree 0R$:0335 o. R9 FeMruary on the 2ega2 regime app2icaM2e to investment 
services companiesb Dhe Spanish authority responsiM2e .or approving any takeover Mid 
2aunched is the 6;ENb

When someone direct2y or indirect2y acquires contro2 over a puM2ic2y 2isted company Oibeb, 
has at 2east f3 per cent o. the voting rightsG, a tender o..er .or a22 outstanding shares in that 
company is mandatoryb Dhe mandatory takeover Mid -i22 a2so Me triggered -hen someone 
does not ho2d more than f3 per cent o. the voting rights Mut has appointed, -ithin 0z 
months .o22o-ing the acquisition, a numMer o. directors that together -ith those a2ready 
appointed My the Midder, i. any, represents more than ha2. o. the memMers o. the Moard o. 
directorsb

Dhe a.orementioned thresho2d can Me oMtained€

Rb My means o. an acquisition o. shares or other securities that con.er, direct2y or 
indirect2y, voting rights in the companyQ

0b through shareho2dersJ agreementsQ or
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fb as a resu2t o. indirect or uneBpected takeoversb

Without prejudice to the aMove, the Spanish Securities Earket Act provides .or certain 
eBceptions .or the 2aunching o. a mandatory o..er upon gaining contro2 o. a 2isted 
companyQ .or instance, creditors acquiring the contro2 o. a 2isted company as a resu2t o. 
the capita2isation o. their deMt -ithin the conteBt o. a homo2ogated restructuring p2an 
that is .avouraM2y in.ormed My an independent eBpert -i22 not Me oM2iged to 2aunch a 
mandatory tender o..er -ithout the necessity o. getting an eBemption .rom the Spanish 
Stock xBchange 6ommissionb

Eandatory takeover Mids must Me made at an JequitaM2e priceJQ that is, an equa2 price to 
the highest price that the party required to 2aunch a takeover Mid Oor those persons acting 
in concert -ith itG has paid .or the same securities during the R0 months prior to the 
announcement o. the Midb 6ontrary to this, in a vo2untary takeover Mid, the Midder is .ree 
to o..er -hatever price it -ishesb

Outlook and conclusions

As centra2 Manks continue their rateUcutting cyc2es, 0309 is shaping up to Me a year -ith 
improved transactiona2 dynamicsb

Dhe x6) continues to emphasise the high 2eve2 o. data dependency and rejects any 
predetermination o. an interest rate pathb Dhat said, .urther interest rate cuts are 2ike2y neBt 
year amidst a s2o- euro1one gro-th out2ookb

Signs o. E&A reactivation are a2ready emerging, -ith a preva2ence o. midUsi1ed dea2s 
and minority investmentsb DakeUprivate transactions are eBpected to continue gro-ing 
as lnancing terms improveb 4ry po-der among lnancia2 sponsors remains high, and 
pressure continues to Mui2d to dep2oy cash to support .uture .undraising and the co22ection 
o. management .eesb xBits are eBpected to increase, particu2ar2y via secondaries, -ith 
2argeUcap lnancia2 sponsors a2ready entering sa2es processesb Private credit is a2so 
eBpected to remain an essentia2 provider o. .unding .or Moth sponsored and nonUsponsored 
dea2s, -ith private credit teams .urther sca2ing up in Spainb

For no-, de.au2ts shou2d remain 2o-, Mut Spanish corporates -ith maturing deMt -i22 
Me vu2neraM2e to negative gro-th surprises and may .ace risks re2ated to high 2everage 
and port.o2io concentrationb Sectors such as rene-aM2es and te2ecommunications, -hich 
are characterised My high 2everage, .a22ing va2uations, and capeBUheavy cha22enges, cou2d 
present some stressb

Endnotes
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1  In fiscal year 2023, the ability to offset current-year tax losses incurred by a group 
member entity for purposes of the tax group's consolidated CIT was limited to 50 per 
cent of stand-alone tax losses, by virtue of a temporary tax measure. We cannot rule out 
that such measure becomes definitive and, therefore, becomes applicable in respect 
of fiscal year 2024 and subsequent fiscal years.   � Back to section

2  Sponsored by the OECD and sanctioned by the G20.   � Back to section

3  Regulated financial institutions and insurance companies (and their holding 
companies, to the extent they are subject to the oversight of the financial or insurance 
regulators) may not be subject to the interest-stripping rules and the anti-LBO rule 
(described below).   � Back to section

4  The Spanish tax authorities, in binding tax ruling V1664-15, dated 28 May 2015, have 
addressed certain queries made by a private equity firms association regarding the 
practical applicability of the anti-LBO rule. According to the tax authorities, the fulfilment 
of the second requirement should be tested on an annual basis, by comparing the level 
of indebtedness of the bidco at the end of each fiscal year with the acquisition debt. 
Even if the acquisition debt accounted for less than 70 per cent of the purchase price, 
its principal amount should be nevertheless reduced proportionally on annual basis 
over an eight-year period until it reaches 30 per cent. Nonetheless, if in a given year 
the acquisition debt is reduced at an amount exceeding the minimum amount required 
to be amortised as per the amortisation schedule of the anti-LBO rule, the taxpayer 
may not be required to reduce it further in subsequent years until the remainder of the 
debt catches up with the amortisation schedule.   � Back to section

5  See binding tax ruling V1664-15. The failure to meet the mandatory amortisation 
requirements in a given fiscal year does not jeopardise the taxpayer's ability to deduct 
interest on the debt in future fiscal years, provided that the taxpayer catches up with 
the amortisation schedule in the subsequent years.   � Back to section

6  In the context of LBOs, it may be possible to refinance existing acquisition debt deemed 
to be 'tainted' by operation of the anti-LBO rules without running afoul of the anti-LBO 
rules, although this possibility should be analysed on a case-by-case basis and bearing 
in mind the legal ramifications of refinancing. In binding tax ruling V4487-16, dated 
18 October 2016, the Spanish tax authorities concluded that the swapping of tainted 
acquisition debt by refinancing debt used to finance a 'dividend recap' distribution to 
shareholders might, in some circumstances, not be tainted for purposes of anti-LBO 
rules.   � Back to section
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7  In that regard, there are good grounds to defend (as per the criterion set forth by the 
Spanish tax authorities in certain binding tax rulings – such as V0775-15, dated 10 
March 2015) that there are 'sound business reasons' where the leveraged intra-group 
acquisition is performed in a connection with a post-acquisition debt push-down plan 
(e.g., following the acquisition of a multinational group, partly financed with bank debt, 
the purchaser group sets up a structure that would allow a portion of such acquisition 
debt to be allocated to Spain), provided that the portion of the debt pushed down to 
Spain is reasonable. In any event, it is generally advisable that a taxpayer seeks a 
binding tax ruling from the Spanish tax authorities to implement a restructuring plan.   � 

Back to section

8  The Spanish CIT Act provides for an anti-hybrid rule transposing the contents of the 
ATAD 2 Directive (Council Directive (EU) 2017/952, dated 29 May 2017, amending 
Council Directive (EU) 2016/1164 as regards hybrid mismatches with third countries). 
In a nutshell, the ATAD 2 regime aims at, among others, avoiding situations where 
deductions may be claimed by a Spanish CIT taxpayer and by another person in a 
different jurisdiction (a double deduction outcome) or where deduction does not lead 
to the inclusion of matching income in another jurisdiction, as a consequence of a 
conflict in the characterisation of financial instruments, payments or entities. The scope 
of ATAD 2 is generally limited to related-party transactions, although such measures 
may apply in respect of third-party arrangements that are deemed to be 'structured 
arrangements' (i.e., an arrangement where the tax mismatch is priced into its terms or 
that was designed to produce such an outcome). These rules apply in respect of all tax 
years ending after 11 March 2021.   � Back to section

9  Several Supreme Court decisions ruled in favour of taxpayers in cases where the tax 
audit challenged the deductibility of interest accruing in connection with loans taken to 
finance distributions to shareholders, on the grounds that the interest was incurred for 
the benefit of the recipient shareholder and was unrelated to the business activity of the 
borrower. The courts rejected this view. Nonetheless, an anti-abuse report issued by 
the Spanish tax authorities in July 2022, addressing a structure where loan financing 
funded a share premium repayment following an intra-group reorganisation, suggests 
that the tax authorities may scrutinise certain leveraged distributions on anti-abuse 
grounds, through the application of general anti-abuse rules.   � Back to section

10  Except for EU- and EEA-based lenders resident in or obtaining interest through a 
permanent establishment located in Spain or in a non-cooperative (i.e. tax-haven) 
jurisdiction. Currently, no EU or EEA member states are blacklisted from a Spanish 
tax perspective, but the Spanish tax authorities may revisit the blacklist depending 
on certain factors (e.g., where there is no effective exchange of tax information, or 
where the OECD Global Forum on Transparency and Exchange of Information for Tax 
Purposes identifies a jurisdiction as a tax haven).   � Back to section

11  Act 10/2014, dated 26 June, on the organisation, supervision and solvency of credit 
entities.   � Back to section
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12  Notes offerings carried out by non-Spanish issuer vehicles, where the offering 
proceeds are ultimately used in Spain, should be carefully reviewed in light of the 
criterion set forth in binding tax ruling V4139-15, dated 28 December 2015, where the 
Spanish tax authorities took the view that interest accrued under these notes could 
be deemed to be from Spanish sources for Spanish WHT purposes. In such cases, it 
would be crucial to ensure that the offering meets the criteria to be a qualifying note 
offering from a Spanish tax perspective, and that the applicable compliance obligations 
are duly met by the paying agent involved.   � Back to section

13  According to the CIT Act, a Spanish parent company (or permanent establishment) 
holding a direct or indirect participation in a Spanish subsidiary through intermediate 
holding companies resident in any country other than Spain could form a tax group 
including indirect Spanish subsidiaries, provided that the indirect shareholding of the 
Spanish parent company represents at least 75 per cent of the share capital of the 
Spanish subsidiary (70 per cent if the subsidiary has its stock listed in a regulated stock 
exchange) and the majority of the subsidiary's voting rights. Parent companies resident 
in a tax-haven jurisdiction or not subject to a corporate-level tax are not eligible to be 
an ultimate parent company for purposes of the tax group regime.   � Back to section

14  Temporary Provision 25, Subsection 2. This provision has been interpreted by the 
Spanish tax authorities in binding tax ruling V2037-15, dated 30 June 2015. The case 
described in the mentioned ruling was the case of two Spanish consolidated tax groups 
that had a common parent company resident in Luxembourg. According to the Spanish 
tax authorities, from the fiscal year 2015 both groups should be combined into a single 
tax group (as the qualifying parent company of both groups was the same Luxembourg 
entity).   � Back to section

15  See binding tax ruling V2037-15. This means the taxpayer may choose to terminate 
the pre-existing group that could trigger fewer de-grouping costs.   � Back to section

16  Several Spanish CIT rules ask for the fulfilment of requirements at the tax group level 
(for instance, the rules limiting the deductibility of interest), and the enlargement of a 
tax group may lead to unexpected tax inefficiencies (and to a greater tax compliance 
burden).   � Back to section

17  Entities belonging to a tax group are jointly and severally liable for the CIT debts of the 
group. In addition, the inclusion of entities in a tax group means that these entities may 
have accounts payable and receivable as regards other group entities, depending on 
whether an entity benefits from tax credits or attributes of another entity of the tax group. 
This aspect may also be troublesome from the perspective of the financial institutions 
involved.   � Back to section
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18  For instance, the Spanish tax authorities have interpreted that certain investment 
structures with features designed to ensure that a 'master' holding company could 
not meet the requirements set out under the Spanish CIT Act to be regarded as a 
parent entity that could have the status of a head of a consolidated tax group (see, 
e.g., binding tax rulings V1813-16, dated 25 April 2016, and V1083-16, dated 17 March 
2016). However, the use of these structures should be approached with caution and 
on a case-by-case basis.   � Back to section

19  In addition, the performance of a post-LBO forward merger requires analysis from a 
Spanish tax perspective, as it is key that the merger can be performed in a tax-neutral 
fashion (which requires, among other things, that the reorganisation is deemed to 
have been performed because of sound business reasons and not for tax-driven 
ones). These mergers have been contested by the Spanish tax authorities in the past 
(especially in structures where the merger could give rise to certain tax advantages, 
and given the potential implications of a busted reorganisation – that is, taxation at the 
merged company level in respect of the assets transferred to the merging entity – these 
transactions should be approached with caution). On the other hand, the performance 
of a post-LBO reverse merger may pose fewer tax issues and may entail certain 
advantages from a non-tax perspective, as these mergers may provide for a book-up 
of the balance of distributable reserves of the target company (from an accounting and 
corporate law perspective). Additional reserves may provide for an additional buffer for 
distributions that – if the acquisition debt is placed at the level of a holding company – 
may facilitate the servicing of acquisition debt.   � Back to section

20  Royal Legislative Decree 1/2020 of 5 May 2020, as amended by, among others, 
Law 26/2022 of 5 September (by means of which the Directive (EU) 2019/1023 
of the European Parliament and of the Council of 20 June 2019 on preventive 
restructuring frameworks, on discharge of debt and disqualifications and on measures 
to increase the efficiency of procedures concerning restructuring, insolvency and 
discharge of debt was transposed into Spain. Law 26/2002, by virtue of which the 
restated Spanish Insolvency Act was approved to organise, harmonise and clarify the 
insolvency law, which had suffered numerous root-and-branch amendments. It does 
not include substantial amendments although, as mentioned above, the legislator has 
taken advantage of the recast to clarify certain provisions that could lead to false 
interpretations.   � Back to section

21  The share capital of an SL is represented by 'quotas', whereas the share capital of SAs 
is represented by 'shares'. This distinction is especially important in the application of 
RDL 5/2005 (see below).   � Back to section

22  Act 2/1981 of 25 March, on the regulation of the mortgage market.   � Back to section

23  Article 153bis of Spanish Mortgage Law dated 8 February 1946.   � Back to section

24  Royal Decree Law 5/2005 of 11 March on urgent reforms for boosting productivity and 
to improve public procurement.   � Back to section
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25  Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 
on financial collateral arrangements.   � Back to section

26  Quotas in an SL do not qualify for these purposes.   � Back to section

27  Judgment dated 10 November 2016 in the Matter No C-156/15 (Private Equity 
Insurance Group (SIA) v. Swedbank AS) in response to a request for a preliminary ruling 
from the Supreme Court of Latvia.   � Back to section

28  See Section III.ii.   � Back to section

29  From 2 October 2016, 50 per cent of the new funds under a formal refinancing are 
regarded as a claim against the insolvency estate and the remaining 50 per cent as a 
generally privileged claim.   � Back to section

30  For the purposes of a composition or a restructuring plan, the special privilege will be 
limited only to the reasonable or fair value of the charged asset. The amount in excess 
of such reasonable or fair value will not be considered as a special privilege claim. 
This limitation does not apply to the right of the secured creditor to recover the amount 
secured or guaranteed by the relevant security interest or guarantee, as applicable.   � 

Back to section

31  Interim financing is referred to in the Spanish Insolvency Act as any financing provided 
to the debtor while the debtor is negotiating a restructuring plan with its creditors, to 
the extent such financing is reasonably needed to ensure the continuity of the debtor's 
business or professional activity during negotiations or preserve or improve the value 
that the business, as a whole, or of one or several productive units, had at the time of 
the commencement of negotiations.   � Back to section

32  New financing is referred to in the Spanish Insolvency Act as financing that is foreseen 
in the restructuring plan and is necessary for its fulfilment.   � Back to section

33  Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 
June 2008 on the law applicable to contractual obligations (Rome I).   � Back to section

34  Act 1/2000 of 7 January on Civil Procedure.   � Back to section

35  Act 29/2015 of 30 July on International Legal Cooperation in Civil Matters.   � Back to 

section

36  Regulation (EU) No. 1215/2012 of the European Parliament and of the Council on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters.   � Back to section

37  The Act on International Legal Cooperation in Civil Matters repealed Articles 951–958 
of the former Spanish law civil procedural of 1881.   � Back to section
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38  Law 6/2023 of 17 March on securities markets and investment services.   � Back to 

section
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Introduction

Leveraged acquisitions are typically xnanced through a mifture o- highbyield ,onds and 
term loansw .ith ongoing .orking capital requirements provided through cash To. or 
assetb,acked revolving -acilities entered into concurrently .ith the acquisition2 Financings 
utilising term loans and revolving -acilities are typically guaranteed ,y each material .holly 
o.ned domestic su,sidiary o- the ,orro.er and secured ,y su,stantially all the assets o- 
the ,orro.er and each guarantor2 0he sources o- -unding are ,roadw including collateralised 
loan o,ligations and other institutional lendersw retail loan -undsw direct lenders and 
commercial ,anks2 According to LSEG Global Syndicated Loan Revieww US syndicated loan 
market volume in 3$34 .as US1327 trillionw a '9 per cent decrease compared .ith 3$338s 
US1325 trillion2 Leveraged loans declined to US1949 ,illion o- syndicated volume in 3$34w a 
'4 per cent decrease over 3$338s US1RC$ ,illion2 KBRA Direct Lending Deals reported that 
total volume o- sponsoredw cashbTo.b,ased direct lending in 3$34 .as US1'7R25 ,illionw 
up 32R per cent -rom US1'772R ,illion in 3$332

Year in review

0he year 3$34 .as tur,ulent -or the loan marketw .ith regional ,ank -ailuresw de,t 
ceiling drama and steep interest rate hikes adding to the uncertainty2 A ,i-urcated 
market emergedw .ith competitive rexnancings and acquisition xnancings -or higher 
rated ,orro.ers versus a tighter credit environment -or cashbstrapped companies and 
distressed ,orro.ers2 Private credit -ound an openingw .ith direct lenders taking deals 
traditionally -ound in the ,roadly syndicated market2

Regulatory and tax matters

jegulatory issues

jegulatory concerns -or de,t xnance in the leveraged acquisition conteft typically arise 
under regulations related to authorisation and sanctions2 Iertain types o- collateral 
may also ,e su,Hect to special regulations2 (n additionw there are regulatory limitations 
applica,le to certain leveraged xnance activities o- ,anks2

jequired authorisation

Assuming the lender does no other ,usiness in the United Statesw ,eing a lender o- 
record -or commercial lending generally does not su,Hect the lender to licensing or other 
qualixcation requirements to do ,usiness in the United Statesw although there may ,e 
efceptions to this rule -rom state to state2 Iollection and en-orcement activities are more 
likely to require an entity to o,tain a licence and quali-y to do ,usiness .ithin a state2 
)o.everw in almost all leveraged acquisition xnancingw only the administrative agent Mor 
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collateral agentG .ill ,e acting in the capacity o- the collecting or en-orcing ,ankw and these 
restrictions are generally not a concern -or specixc syndicate mem,ers2

Sanctions

Federal  sanctions and antibmoney laundering la.s require xnancial  institutions to 
implement due diligence procedures .ith respect to their customers to prevent the trans-er 
o- cash to certain prohi,ited countries and persons2

Iollateralbrelated regulations

–argin loans

(- the collateral -or the loan consists o- securities that are traded on an efchange in the 
United Statesw or 8margin stock8w the loan may ,e su,Hect to additional restrictions2 0hese 
restrictionsw o-ten re-erred to as the 8margin regulations8w limit the amount o- loans that 
can ,e collateralised ,y securities2 0he US margin regulations can also ,e implicated ,y 
the efistence o- arrangements that constitute indirect security over margin stockw such as 
through negative pledge provisions or other arrangements that limit a ,orro.er8s right to 
sellw pledge or other.ise dispose o- margin stock2

Oovernment receiva,les

With respect to collateral consisting o- receiva,lesw i- the de,tor under such receiva,le 
is the US government or one o- its agencies or instrumentalitiesw the -ederal Assignment 
o- Ilaims Act .ill apply to an assignment o- receiva,les and the right o- the -ederal 
government to efercise setbo--2 A minority o- states have similar la.s that apply to 
o,ligations o- the state or agencies or departments thereo-w and a -e. states eftend these 
rules to municipalities and other local governmental entities2

jegulatory developments B leveraged lending guidance

(n –arch 3$'4w the three US -ederal ,anking agenciesw the D:ce o- the Iomptroller o- 
the Iurrency MDIIGw the ;oard o- Oovernors o- the Federal jeserve System MFederal 
jeserveG and the Federal Eeposit (nsurance Iorporation MFE(IG Hointly issued updated 
supervisory guidance -or xnancial institutions engaged in leveraged lending activitiesw 
including acquisition xnancing2 0he leveraged lending guidance sets -orth enhanced 
efpectations in a num,er o- areas and cautions ,anks to strengthen their risk management 
o- loans to highly leveraged ,orro.ers2 Although di--erent US administrations since 3$'4 
have taken di--ering vie.s on the eftent to .hich 8guidance8 has the same legal e--ect as 
a regulationw the initial implementation and continued application o- the leveraged lending 
guidance has curtailed the a,ility o- entities su,Hect to regulation ,y one o- the three US 
-ederal ,anking agencies to commit to certain highly leveraged transactions2

0af issues
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Withholding tafes

0he United States generally imposes a 4$ per cent -ederal .ithholding taf on interest 
paid to a nonbUS lender on a de,t o,ligation o- a US person Mand certain nonbUS persons 
engaged in a trade or ,usiness in the United StatesG2 0his .ithholding taf may ,e 
eliminated Mor reduced to a lesser amountG pursuant to an applica,le income taf treaty 
,et.een the United States and the country in .hich a lender receiving interest is resident2

Alternativelyw a nonbUS lender may quali-y -or an efemption -rom US -ederal .ithholding 
on interest under the 8port-olio interest efemption82 0o quali-y -or the port-olio interest 
efemptionN

'2 the de,t o,ligation must ,e in 8registered -orm8 -or US -ederal income taf purposesY

32 the lender must not ,e a controlled -oreign corporation related to the ,orro.er or a 
,ank receiving interest on an eftension o- credit entered into in the ordinary course 
o- its trade or ,usinessY and

42 the lender must not o.nw directlyw indirectly or ,y attri,utionw equity representing 
'$ per cent or more o- the total com,ined voting po.er o- all voting stock o- the 
,orro.er Morw i- the ,orro.er is a partnershipw '$ per cent or more o- capital or proxts 
interest o- the ,orro.erG2

(n additionw the port-olio interest efemption does not apply to certain contingent interestw 
such as interest determined ,y re-erence to any receiptsw salesw cash To.w income or proxts 
o-w or the Tuctuation in value o- property o.ned ,yw or dividendsw distri,utions or similar 
payments ,yw the ,orro.er or a related person2

0he ,enexcial o.ner o- interest generally must su,mit a properly completed (nternal 
jevenue Service M(jSG Form WbR;JVbJ Morw i- an individualw (jS Form WbR;JVG to claim an 
efemption or reduction availa,le under an applica,le income taf treaty or the port-olio 
interest efemption2 (- the lender is Mor is treated asG a nonbUS partnershipw the lender 
generally must su,mit (jS Form WbR(–z .ith required attachments2

(- interest paid to a nonbUS lender is e--ectively connected .ith the lender8s trade or 
,usiness in the United Statesw the interest .ill not ,e su,Hect to US -ederal .ithholding 
as long as the lender su,mits a properly completed (jS Form WbR JI( Mor other applica,le 
-ormGw ,ut generally .ill ,e su,Hect to net income taf in the United States andw -or -oreign 
corporationsw ,ranch proxts tafes2

Additionallyw .ithholding tafes may arise in other circumstancesw including the payment o- 
various -ees Msuch as letter o- credit -eesGw modixcations to de,t o,ligations and certain 
adHustments to conversion ratio on de,t o,ligations that are converti,le into stock2

Foreign Account 0af Iompliance Act

Under provisions in the Foreign Account 0af Iompliance Act MFA0IAGw a 4$ per cent 
.ithholding taf may ,e imposed on interest on andw su,Hect to the proposed 0reasury 
jegulations discussed ,elo.w gross proceeds -rom the salew redemptionw retirement or 
other disposition o- a de,t o,ligation o- a US person Mand certain nonbUS persons engaged 
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in a trade or ,usiness in the United StatesG paid to a -oreign xnancial institution or to a 
nonbxnancial -oreign entityw unlessN

'2 the  -oreign  xnancial  institution  enters  into  an  agreement  .ith  the  (jS  and 
undertakes certain investigationw reporting and other required o,ligationsY

32 the nonbxnancial -oreign entity either certixes it does not have any su,stantial US 
o.ners or -urnishes identi-ying in-ormation regarding each su,stantial US o.nerY 
or

42 the -oreign xnancial institution or nonbxnancial -oreign entity other.ise qualixes -or 
an efemption -rom these rules2

Foreign xnancial institutions located in Hurisdictions that have an intergovernmental 
agreement .ith the United States governing these rules may ,e su,Hect to di--erent rules2 
FA0IA .ithholding taf generally applies to payments o- USbsource interest made on or 
a-ter ' @uly 3$'7w and to payments o- gross proceeds -rom a sale or other disposition 
o- de,t o,ligations producing USbsource interest on or a-ter ' @anuary 3$'52 )o.everw 
proposed 0reasury jegulations eliminate FA0IA .ithholding on payments o- gross 
proceeds entirely2 0afpayers generally may rely on these proposed 0reasury jegulations 
until xnal 0reasury jegulations are issued2

Eeductions

(nterest or original issue discount accruing on an o,ligation properly treated as de,t -or 
US -ederal income taf purposes .ill ,e deducti,le as interest or original issue discount 
accruesw su,Hect to applica,le limitations2

0he US taf re-orm at the end o- 3$'9 enacted a ne. limitation on interest efpense 
deductions -or most ,usinesses under .hichw in generalw net interest deduction is limited 
to 4$ per cent o- 8adHusted tafa,le income8 o- the relevant tafpayer2 For this purposew 
US corporations xling a consolidated return -or US -ederal income taf purposes may ,e 
treated as a single tafpayer2 For taf years ,eginning a-ter 3$3'w 8adHusted tafa,le income8 
is largely similar to earnings ,e-ore interest and tafes2

(- a de,t o,ligation is issued ,y a corporation .ith a 8signixcant original issue discount8 -or 
US -ederal income taf purposesw matures more than xve years a-ter the issue date and its 
yield efceeds certain thresholdsw the de,t .ould ,e treated as an 8applica,le highbyield de,t 
o,ligation8w in .hich case the original issue discount may not ,e deducted until paid and 
the deduction o- a portion o- the original issue discount on the de,t may ,e permanently 
disallo.ed2 0hese limitations can ,e avoided i- the de,t o,ligation provides -or adequate 
partial prepayments a-ter the x-th year MA)zED catchbup paymentsG2

0here could ,e other limitations on deductions i- the lender is related to the ,orro.erw or i- 
the de,t o,ligation is converti,le or paya,le in equity Mor equityblikeG instruments2

Iredit support

)istoricallyw nonbUS a:liates that are treated as controlled -oreign corporations -or US 
-ederal income taf purposes have not provided guarantees to support the de,t o,ligations 
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o- a US ,orro.erw ,ecause such a guarantee .ould result in a deemed dividend o- 
earnings o- such controlled -oreign corporations to its direct or indirect US shareholders2 
(n additionw to avoid a deemed dividendw no assets o- a controlled -oreign corporation 
must ,e pledged to support the de,t o,ligations o- a US ,orro.er related to the controlled 
-oreign corporationw and only up to t.obthirds o- the voting stock o- a xrstbtier controlled 
-oreign corporation should ,e pledged in support o- such de,t o,ligations2 A controlled 
-oreign corporation generally means a -oreign corporation that is directly or indirectly or 
,y attri,ution o.nedw in the aggregatew ,y more than C$ per cent M,ased on vote or valueG 
,y US shareholders2 A US shareholder in this conteft generally means a shareholder that 
is a US person and o.ns at least '$ per cent o- the -oreign corporation M,y vote or valueG2

0he US taf re-orm at the end o- 3$'9 and su,sequent guidance issued ,y the 0reasuryw 
ho.everw opened possi,ilities -or o,taining credit support -rom a controlled -oreign 
corporation .ithout causing material adverse taf consequences arising -rom a deemed 
dividend Mdiscussed a,oveG2 –ore specixcallyw 0reasury jegulations issued in –ay 3$'5 
e--ectively turned o-- the deemed dividend rule in respect o- earnings o- a -oreign 
su,sidiary that is a controlled -oreign corporation MIFIG .hen the -oreign su,sidiary 
guarantees or provides certain pledges in support o- de,t o- a related US ,orro.er to the 
eftent any deemed dividend could have qualixed -or deductions -oreignbsource dividends 
allo.ed under the US taf re-orm2 Such deductions generally may ,e allo.ed provided that 
the -ollo.ing conditions are metN

'2 the US corporate ,orro.er Mor its US corporate a:liate that o.ns the relevant 
-oreign su,sidiaryG satisxes a onebyear holding period requirement Mand this 
requirement may ,e satisxed retrospectivelyw ,y continuing to o.n the IFI a-ter 
the date o- the deemed dividendGY

32 the dividend is not a 8hy,rid dividend8 Mgenerallyw a dividend -or .hich the -oreign 
su,sidiary .ould receive a deduction or other taf ,enext .ith respect to tafes 
imposed ,y a -oreign country had the -oreign su,sidiary paid an actual dividendGY 
and

42 the dividend is -oreign source Mgenerally meaning the -oreign su,sidiary does not 
o.n a US ,usiness or US assetsG2

Security and guarantees

Ouarantees

Ouarantees o- o,ligations typically are provided ,y all material .holly o.ned domestic 
su,sidiaries and the direct parent Mi- anyG o- the ,orro.er2 Eepending on the ,usiness 
dealw nonb.holly o.ned su,sidiaries also may serve as guarantorsw though that is less 
common2 While there are corporate limitations on the value o- guarantees ,y su,sidiaries 
o- the o,ligations o- their parent entitiesw these limitations typically do not a--ect the 
taking o- guaranteesw only potentially the value thereo- in an en-orcement or ,ankruptcy 
proceeding2 Veverthelessw particularly in the case o- nonb.holly o.ned su,sidiariesw the 
organisational documents o- guarantors should ,e revie.ed to ensure that any guarantees 
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are .ithin the capacity o- the guarantor2 (n the case o- a guarantee that is required ,y the 
principal o,ligation and is ,eing issued contemporaneously .ith the principal o,ligationw 
separate consideration to the guarantor is not required under Ve. zork la. nor the la. o- 
many other statesw although la.s may vary among the states2 Where the guarantee is not 
contemporaneous .ith the principal o,ligationw Ve. zork la. provides that such guarantee 
is en-orcea,le as long as any consideration is recited in the guarantee and proven to have 
,een givenw and .ould ,e valid consideration efcept -or at the time that it .as given2[1] 0he 
jestatement o- the La. M0hirdGw Suretyship and Ouaranty takes a similar positionw ,ut not all 
states -ollo. this approach and in some states separate consideration may ,e required -or 
a guaranteew particularly one efecuted a-ter the primary o,ligation2 For efamplew Section 
3953 o- the Iali-ornia Iivil Iode provides thatN

Where a suretyship o,ligation is entered into at the same time .ith the 
original o,ligationw or .ith the acceptance o- the latter ,y the creditorw and 
-orms .ith that o,ligation a part o- the consideration to himw no other 
consideration need efist2 (n all other cases there must ,e a consideration 
distinct -rom that o- the original o,ligation2

(n additionw as noted a,ovew efcept in limited circumstancesw ,ecause o- the potential 
adverse taf consequences arising under the US 0af Iodew su,sidiaries organised outside 
o- the United States generally do not provide guarantees o- o,ligations o- a US ,orro.er2

Whether the guarantee is immediately en-orcea,le .ould depend on the terms o- the 
guarantee2 A guarantee o- collection M.hich is uncommonG .ould generally require the 
holder o- the guaranteed o,ligation to xrst efhaust its remedies against the principal 
o,ligor prior to seeking payment -rom the guarantor Munless the principal o,ligor is 
insolvent or the su,Hect o- an insolvency proceedingG2 (n contrastw guarantees o- paymentw 
.hich are much more typicalw do not require the holder o- the guaranteed o,ligation to 
pursue its remedies against the principal o,ligor prior to seeking to en-orce the guarantee2 
(- the secured o,ligations include hedging o,ligationsw the guarantor must quali-y as an 
8eligi,le contract participant8 MJIPG to guarantee the hedging o,ligations2 An JIP includesw 
among other thingsw a corporationw partnership or other entity thatN

'2 has total assets efceeding US1'$ millionY or

32 has a net .orth efceeding US1' million and enters into a s.ap in connection .ith 
the conduct o- the entity8s ,usiness or to manage the risk associated .ith an asset 
or lia,ility o.ned or incurred or reasona,ly likely to ,e o.ned or incurred ,y the 
entity in the conduct o- the entity8s ,usiness2

0ypicallyw ,oth the guarantee and the security agreement .ill efclude any s.ap o,ligations 
o- any person that is not an JIP2

Security

Security interests are most commonly taken over su,stantially all assets Mother than real 
propertyG in a single security agreement2 0hese assets may include general intangi,lesw 
including contract rights and intellectual propertyw accounts receiva,lew goodsw including 
equipmentw mova,le assets and inventoryw securities and securities accounts and cash 
deposits2 0he single security agreement typically is under the la. o- the state that governs 
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the loan agreementw although the assets intended to ,e covered ,y the security agreement 
may ,e located outside o- the state2 Such security interests canw and typically dow also 
eftend to a-terbacquired assets2 (nterests in real propertyw .hether o.ned or leasedw need 
to ,e addressed in separate mortgage agreements en-orcea,le under the state in .hich 
such real property is located2 jegardless o- the type o- security interestw the scope o- the 
secured claim or guaranteed o,ligation can ,e a single claimw or a multitude o- present 
or -uture claimsw or ,oth2 0o speci-y -uture secured claims or guaranteed o,ligationsw a 
general description .ould su:ce provided that these claims are reasona,ly identixed and 
determina,le2 0he per-ection method -or each type o- these security interests is discussed 
in more detail ,elo.2 (t is essential to ,ear in mind that certain transactionsw collateral 
and grantors are efcluded -rom the Uni-orm Iommercial Iode MUIIG either in .hole or in 
part2 For efamplew in most casesw per-ection o- a security interest in titled motor vehicles 
.ill require compliance .ith the applica,le state motor vehicles la.s2 With respect to 
motor vehicles titled in Ve. zorkw a lien may ,e noted on the title ,y xling the appropriate 
documents .ith the Iommissioner o- the Ve. zork State Eepartment o- –otor Hehicles2

Ireation and per-ection

0o create a valid security interest in those categories o- collateral governed ,y the UIIw 
a grantor must efecute or authenticate a .ritten or electronic security agreement that 
provides an adequate description o- the collateral2 0he grantor must have rights in the 
collateral or the po.er to trans-er such rightsw and value must ,e given2 A security interest 
in most types o- collateral governed ,y the UII may generally ,e per-ected ,y the xling 
o- a notice xling under the UIIw re-erred to as a UII xnancing statement2 Althoughw 
as descri,ed ,elo.w certain assets may require actions ,eyond the xling o- a xnancing 
statementw in many large transactions ,orro.ers are a,le to limit the lender8s a,ility 
to per-ect the security to the xling o- UII xnancing statementsw domestic intellectual 
property xlings and the possession o- certain equity interests and perhaps large dollar 
instruments2

jeceiva,les

(n addition to the general rules set -orth a,ovew i- the receiva,le is evidenced ,y an 
instrument or chattel paper Ma receiva,le secured ,y a specixc goodw such as a loan 
secured ,y a particular automo,ilew or a lease o- specixc goodsw such as a lease o- 
an automo,ileGw per-ection ,y possession or control o- the instrument or chattel paper 
is pre-era,le to per-ection ,y a UII xnancing statement as possession or control may 
entitle the secured party to higher priority and protect the secured party -rom third parties 
acquiring ,etter rights in the collateral2 Possession means physical possession o- the 
original instrument or tangi,le .ritten chattel paper ,y the secured party or an agent o- 
the secured party Mthe grantor cannot ,e the agent o- the secured party -or purposes o- 
per-ection ,y possessionG2 (n the case o- a chattel paper that efists solely in electronic 
-ormw an electronic equivalent o- possession kno.n as 8control8 is legally possi,leY ho.everw 
the rules are complef and counsel should ,e consulted i- this method o- per-ection is 
desired2 As noted earlierw i- the underlying o,ligor is a -ederalw state or local governmental 
entityw compliance .ith various special la.s applica,le to these o,ligors may ,e necessary 
or advisa,le2 jecent revisions to the UII discussed ,elo.w .hich are currently in e--ect in 
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a hand-ul o- states and pending in many othersw also permit the creation o- controlla,le 
accounts and controlla,le payment intangi,lesw .hich may ,e per-ected ,y control2

–ova,le assets and inventory

Ionsistent .ith the general rulew a security interest in inventory and equipment generally 
is per-ected ,y the xling o- a UII xnancing statement2 For most US corporationsw limited 
lia,ility companies and limited partnershipsw the UII xnancing statement .ould ,e xled in 
the Hurisdiction in .hich that entity .as -ormedw although there are efceptions -or certain 
entities and collateral2

Securities and securities accounts

Unlike most other collateralw an oral security agreement .ith respect to securities and 
securities accounts can ,e su:cient in certain circumstancesY ho.everw such agreements 
are efceedingly rarew and a .ritten or electronic security agreement is customary and 
advisa,le2 0he UII provides separate per-ection rules -or each o- the three methods 
,y .hich a grantor may hold securities2 A grantor may hold securities in the -orm o- 
certixcated securities issued directly to the grantor ,y the issuer o- the security2 0his is a 
common .ay -or a parent corporation to hold shares in a su,sidiary corporation2 Per-ection 
o- a security interest in a certixcated security can ,e accomplished ,y either the xling o- a 
UII xnancing statement or ,y the secured party taking physical possession o- the original 
share certixcate either directly or through an agent o- the secured party Mthe grantor cannot 
,e the agent o- the secured party -or purposes o- per-ection ,y possessionG2 Per-ection ,y 
possession o- the share certixcate is pre-era,le to per-ection ,y a UII xnancing statement 
as possession entitles the secured party to higher priorityw and may protect the secured 
party -rom third parties acquiring ,etter rights in the collateral2 Although an endorsement 
is not required -or per-ectionw there can ,e additional priority advantages -rom o,taining 
an endorsementw and the endorsement can help -acilitate any disposition o- the security 
upon -oreclosure2 (t is customary -or the share certixcate to ,e delivered to the secured 
party accompanied ,y a stock trans-er po.er duly efecuted in ,lank2

Another method o- holding securities is in the -orm o- uncertixcated interests registered 
directly on the ,ooks and records o- the issuer o- the security or a trans-er agent on 
,ehal- o- the issuer2 Per-ection o- a security interest in uncertixcated securities can ,e 
accomplished ,y either the xling o- a UII xnancing statement or ,y the secured party 
o,taining control thereo-2 Iontrol can ,e achieved ,y the secured party entering into 
an agreement .ith the issuer .here,y the issuer agrees that it .ill comply .ith the 
instructions originated ,y the secured party directing the trans-er or redemption o- the 
security .ithout -urther consent ,y the grantor2 Iontrol can also ,e achieved ,y the secured 
party ,ecoming the registered o.ner o- the uncertixcated securitiesw although that is less 
common2 Per-ection ,y control is pre-era,le to per-ection ,y a UII xnancing statement as 
control entitles the secured party to higher priority than a secured party that is per-ected 
solely ,y the xling o- a UII xnancing statementw and may protect the secured party -rom 
third parties acquiring ,etter rights in the collateral2

0he xnal method o- holding securities is through a securities account maintained ,y a 
xnancial institution re-erred to as a securities intermediary2 0his is the most common 
method o- holding investment securities M.hether de,t or equityG2 0he interest o- the 
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grantor in the securities maintained in a securities account is re-erred to as a security 
entitlement2 Per-ection o- a security interest in these security entitlements can ,e 
accomplished ,y either the xling o- a UII xnancing statement or ,y the secured party 
o,taining control thereo-2 Iontrol can ,e accomplished ,y the secured party entering into 
an agreementw commonly re-erred to as a securities account control agreementw .ith the 
securities intermediary .here,y the securities intermediary agrees that it .ill comply .ith 
the instructions originated ,y the secured party directing the trans-er or redemption o- the 
underlying security .ithout -urther consent ,y the grantor2 Iontrol also can ,e achieved ,y 
the secured party ,ecoming the o.ner o- the security entitlement on the ,ooks and records 
o- the securities intermediary2 As .ith other methods o- holding securities descri,ed 
a,ovew per-ection ,y control is pre-era,le to per-ection ,y a UII xnancing statementw as 
control entitles the secured party to higher priority and may protect the secured party -rom 
third parties acquiring ,etter rights in the collateral2 0he United States is a party to the 
)ague Ionvention on the La. Applica,le to Iertain jights in jespect o- Securities )eld 
.ith an (ntermediary Mthe )ague IonventionG2 0he )ague Ionvention contains choice o- 
la. rules applica,le to the la. governingw among other thingsw per-ection o- a security 
interest in securities held in a securities accountw and contains limitations on the parties8 
a,ility to select the la. governing security interest2 (- the relevant securities intermediary 
does not maintain a quali-ying o:ce in the United Statesw the choice o- US la. or the la. 
o- a US state .ill not ,e respected2

–any US companies are not organised as corporationsw ,ut rather as limited lia,ility 
companies or limited partnerships2 (nterests in most limited lia,ility companies and limited 
partnerships .ould not ,e classixed as securities under the UII unless the issuer makes 
a voluntary election to so treat the mem,ership interests or partnership interestsw or the 
interests are pu,licly traded2 (- the interests are not securities and are not credited to a 
securities accountw they .ill ,e 8general intangi,les8w .hich can only ,e per-ected ,y the 
xling o- an appropriate UII xnancing statement2

Iash deposits

Jfcept as proceeds o- other collateralw a security interest in deposit accounts can only 
,e per-ected ,y controlw and the xling o- a xnancing statement under the UII .ould not 
per-ect such security interest2

(- the deposit ,ank that esta,lishes and maintains the deposit account is the same legal 
entity as the secured partyw then the secured party is deemed to ,e in control o- the deposit 
account and thus per-ected automatically2 )istoricallyw there has ,een a question as to 
.hether this automatic per-ection .as availa,le .here the secured party is acting in a 
representative capacity Me2g2w as an agent -or its a:liates or a group o- lendersG2 jecent 
amendments to the o:cial comments o- the UII support the proposition that automatic 
per-ection should ,e availa,le even .here the secured party is acting in a representative 
capacity2 )o.everw even in these casesw it is common -or there to also ,e a deposit account 
control agreement ,oth as 8,elts and suspenders8w and also ,ecause a deposit account 
control agreement has other provisions ,eyond mere control that may ,e help-ul Mclear 
choice o- la. rulesw rules on setbo-- and so onG2

(n addition to automatic per-ectionw there are t.o other methods o- control2 0he more 
common method -or most types o- xnancing transactions .ould ,e control ,y agreementw 
commonly re-erred to as a deposit account control agreementw .here,y the de,torw the 
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secured party and the deposit ,ank enter into a .ritten agreement pursuant to .hich the 
deposit ,ank agrees to comply .ith all instructions issued ,y the secured party directing 
disposition o- -unds in the deposit account .ithout -urther consent o- the de,tor2

0he xnal method o- control .ould ,e ,y the secured party ,ecoming the deposit ,ank8s 
customer .ith respect to the deposit account2 0his method is not commonly used -or 
operating accountsw ,ut it is more common -or special accounts that the ,orro.er is not 
intended to have access tow such as an account cash collateralising a letter o- credit2

(ntellectual property

A security interest in USbregistered copyrights may ,e per-ected solely ,y xling a copyright 
mortgage or copyright security agreement .ith the US Iopyright D:ce2 For patents and 
trademarksw these likely are per-ected ,y the UII xnancing statement2 )o.everw it is 
nonetheless customary to xle a shortb-orm security agreement .ith the US Patent and 
0rademark D:ce2 0his is ,oth ,ecause o- some lingering uncertainty as to the eftent 
to .hich the UII may ,e prebempted ,y -ederal la. in such circumstancew and ,ecause 
these xlings may help protect against a ,uyer o- the patent or trademark taking -ree o- the 
security interest2

Iontrolla,le electronic records

A ne. Article '3 to the UII and con-orming amendments to the other articles o- the 
UII has no. ,een enacted in a hand-ul o- states and is pending in many others2 0hese 
revisions create ne. methods o- per-ection -or many digital assets that are in the -orm o- 
controlla,le electronic recordsw such as cryptocurrencies and VF0sw as .ell as controlla,le 
accounts and controlla,le payment intangi,les2 8Iontrolla,le electronic record8 means a 
record stored in an electronic medium that can ,e su,Hect to control under Section '3b'$C2 
While the control rules are too complef -or detailed discussion herew in general a secured 
party must have the po.er to avail itsel- o- su,stantially all the ,enexts o- the electronic 
record andw su,Hect to certain efceptionsw the efclusive po.er to prevent others -rom 
availing themselves o- such ,enextsw as .ell as the po.er to trans-er control o- the record 
to another person2

Jn-orcement

Security interests are immediately en-orcea,le upon the occurrence o- an en-orcement 
eventw su,Hect to any automatic stay i- the grantor is su,Hect to a ,ankruptcy proceeding2 
Although a secured party has the option o- seeking Hudicial en-orcement o- its security 
interestw there are a variety o- 8sel-bhelp8 remedies availa,le under the UII .ithout the 
necessity o- Hudicial actionw and sel-bhelp .ould ,e much more common than resorting 
to Hudicial remedies2 Any en-orcement action ,y a secured party must ,e done .ithout a 
,reach o- the peacew and any sale o- collateral ,y the secured party must ,e commercially 
reasona,le2 Harious notices are required in connection .ith any en-orcement action2 (n 
additionw i- the security interest at issue is securities or securities accountsw or ,othw it 
is advisa,le to revie. the organisational documents o- the issuer o- the securities as 
.ell as the applica,le corporate or other la. pursuant to .hich the issuer o- the pledged 
securities .as organised to determine .hether there are any prohi,itionsw restrictions or 
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consent requirements applica,le to the creation o- the security interest or the efercise o- 
remedies ,y the secured party2 Jn-orcement o- security interests arew more o-ten than notw 
accomplished in connection .ith a proceeding under the US ;ankruptcy Iode2

;ankruptcy and pre-erence concerns

(n the event o- an insolvency proceeding over a guarantor or the grantor o- a security 
interestw treatment o- the guarantees and security interests .ill depend on various 
considerations2 (mportantlyw i- the security interest is not properly per-ectedw it .ill ,e set 
aside2 Jven i- the security interest is properly per-ectedw guarantees and security may ,e 
su,Hect to avoidance ,y the ,ankruptcy trustee on a num,er o- theories2

Upstream and crossbstream credit support consist o- guarantees and security created ,y 
a su,sidiary to support the o,ligations o- its parent company or o- an a:liate controlled 
,y the common parent company2 ;oth upstream and crossbstream credit support are 
common in the market andw su,Hect to any restrictions in the organisational documents or 
under the la. under .hich the entity .as -ormedw such guarantees and security interests 
are permissi,le2 Eespite their .idespread usew upstream and crossbstream credit support 
are su,Hect to certain potential vulnera,ilities2 0he ,iggest potential vulnera,ility is that 
these guarantees or security interests may ,e invalidated under -ederal or state -raudulent 
conveyance la.s2 Under the -raudulent conveyance provisions o- the ;ankruptcy Iode 
and similar state -raudulent conveyance la.sw even a,sent -raudulent intentw an upstream 
or crossbstream guarantyw as .ell as any security interest securing such guarantyw may 
,e voida,le as a -raudulent trans-er i- the provider o- the guarantee or security interest 
receives less than 8reasona,ly equivalent value8 in efchange -or taking on the credit 
support o,ligations and the provider .as insolvent at that time or as a result o- the 
trans-er Mthe incurrence o- an o,ligationw including su,sequent eftensions o- creditw is 
treated as a trans-erGY .as engaged in a ,usiness -or .hich it had unreasona,ly small 
capitalY or intended to incur or ,elieved it .ould incur de,ts ,eyond its a,ility to repay2 
Iertain trans-ers made or o,ligations incurred .ith actual intent to hinderw delay or 
de-raud creditors may ,e avoided regardless o- .hether the trans-eror received reasona,ly 
equivalent value or -air consideration -or the trans-er or o,ligation2 Additionallyw Ve. 
zork and other state la.s contain -raudulent conveyance provisions that are very similar 
to those under the ;ankruptcy Iode2 While -ederal -raudulent conveyance la. covers 
transactions that occurred up to t.o years prior to the date on .hich the ,ankruptcy case 
.as commencedw i- state la. is applica,le many states have a sifbyear lookb,ack period2

Signixcant risks to ,e a.are o- are the -acts that could cause the security interest to 
,e vie.ed as a pre-erence2 (n generalw a security interest that is granted in respect o- 
antecedent de,t Mthat isw de,t that precedes the creation o- the security interestG or that is 
granted su,stantially simultaneously .ith the incurrence o- the de,t ,eing securedw ,ut not 
per-ected .ithin 4$ days o- the creation o- the security interestw .ould ,e at risk o- ,eing set 
aside as a pre-erence i-w in either casew the grantor xled -or ,ankruptcy .ithin 5$ days o- the 
security interest ,ecoming per-ected Mor one year i- the ,enexciary o- the security interest 
is an 8insider8 o- the grantorG2 (- the security interest in question is granted su,stantially 
contemporaneous .ith the incurrence o- the de,t ,eing secured and is per-ected .ithin 
4$ days o- its creationw it is generally efempt -rom attack as a pre-erence2
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Priority of claims

Priority generally

Assuming that the security interest is properly per-ected and is not avoided Me2g2w as a 
pre-erenceGw the secured party .ill ,e entitled to receive the value o- its interest in the 
collateral up to the amount o- its secured o,ligations2 0he value o- a secured party8s 
interest in its collateral is generally the value o- the collateral less the amount o- any 
o,ligations secured ,y a security interest or lien that is senior in priority under applica,le 
state la.2 All properly per-ected secured claims .ould ,e paid Mup to the value o- the 
collateral securing such claimsG prior to the payment o- any unsecured claims or claims 
secured ,y a security interest that is Hunior in priority either under applica,le la. or ,y 
contract2 (n additionw various administrative and other claims given priority ,y la. .ould ,e 
satisxed prior to the payment o- any unsecured claims2 Vo parties Mincluding governmental 
agencies and employeesG are given any automatic statutory priority over secured creditors 
as a result o- the US ;ankruptcy Iode2 0he status and priority o- secured creditors are 
determined almost efclusively ,y re-erence to applica,le nonbinsolvency la.w and the 
;ankruptcy Iode generally does not a--ect status and priority2 Under the ;ankruptcy Iodew 
the ,ankruptcy court may grant a security interest .ith priority over all other security 
interests to a lender providing ne. xnancing to the ,orro.erY ho.everw such security 
interests may only ,e granted i- either the lenders ,eing primed ,y the ne. security interest 
consentw or i- the ,ankruptcy court decides that the terms o- the transaction provide the 
lenders ,eing primed .ith adequate protection B a Hudicial determination that the recovery 
o- the lenders ,eing primed on the secured claims should not ,e negatively a--ected ,y the 
ne. xnancing and security interest2

Jquita,le su,ordination

Jquita,le su,ordination is generally not an issue efcept under specixc -act patterns2 0hese 
-acts usually include a lender .ith an equity or other position that allo.s the lender to 
efercise some level o- control over the ,orro.erw .ith the ,orro.er using the position to the 
detriment o- other creditors2 0he -acts supporting equita,le su,ordination can also include 
other inequita,le conducts that the ,ankruptcy court determines are su:ciently eftreme 
and have caused damage to the ,orro.er su:cient to .arrant an equita,le remedyY -or 
efamplew .here a competitor o- the ,orro.er acquires the loan and then deli,erately 
o,structs the reorganisation process in the hopes o- -orcing the ,orro.er to liquidate2

0reatment o- intercreditor or su,ordination agreements

Section C'$MaG o- the ;ankruptcy Iode specixcally provides -or the en-orcea,ility 
o-  8su,ordination  agreements8  during  a  ,ankruptcy  case2  0husw  intercreditor  and 
su,ordination agreements are generally en-orcea,le in ,ankruptcy to the same eftent that 
they are en-orcea,le under state la.2 A ,ankruptcy court .ill generally en-orce the parties8 
agreement as to the priority o- their respective claims M.hether secured or unsecuredG2 A 
,ankruptcy court .ill also en-orce many Malthough not allG o- the .aivers o- rights under the 
;ankruptcy Iode that Hunior secured parties typically agree to in secondblien transactions2
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Jurisdiction

0he United States is a multibHurisdictional countryw and the loan agreement needs to select 
the la. o- a particular US state Mrather than -ederal la.G as the governing la.2 0he choice 
,y the contractual parties o- a particular state8s la. to govern a contract may not ,e given 
e--ect i- it does not ,ear a reasona,le relationship .ith the transaction or parties2 A -e. 
statesw such as Ve. zorkw permit the choice o- their la. to govern a contract even in the 
a,sence o- any contacts i- the contract satisxes certain dollar thresholdsY ho.everw another 
US state may not respect this choice o- la. i- litigated in the other US state in the a,sence 
o- a reasona,le relationship2

Jach state has some.hat di--erent considerations in determining .hether to give e--ect 
to a choice o- la. Mother than the la. o- the applica,le stateG2 0ypicallyw a choice o- la. .ill 
,e given e--ect i-N

'2 the chosen la. has a reasona,le and su,stantial relationship and su:cient 
contacts .ith the underlying agreementw or the transaction contemplated there,yw 
and the chosen la. has the most signixcant contacts .ith the matter in disputeY

32 application o- the chosen la. does not violate or contravenew nor is contrary or 
o--ensive tow a pu,lic or -undamental policy o- the state or o- another Hurisdiction 
.hose la. .ould apply in the a,sence o- an e--ective choice o- la. ,y the parties to 
the underlying agreement M.hich may ,e another US state or a -oreign HurisdictionGY

42 the chosen la. .as not induced or procured ,y -raudY and

72 the matter o- la. -or .hich the chosen la. is to ,e applied has ,een previously 
addressed ,y the chosen la.w and the chosen la. di--ers -rom the la. that .ould 
,e applied in the a,sence o- the chosen la.2

Under the jestatement MSecondG o- IonTicts o- La.w a court may decline to apply the la. 
o- a Hurisdiction chosen ,y the parties to a contract M.hich may ,e another US state or a 
-oreign HurisdictionG .hen it is necessary to protect the -undamental policies o- the statew 
the la. o- .hich .ould other.ise applyY and the state has a materially greater interest 
in the determination o- a particular issue than the state o- the chosen la.2 jegardless o- 
.hich state8s la. governs a security interestw the UII contains mandatory choice o- la. 
rules -or per-ection that .ill -requently result in the la. o- a di--erent state governing some 
or all o- the per-ection o- any security interest2

Acquisitions of public companies

–ethods o- acquisition

Acquisitions o- pu,lic companies are generally accomplished through one o- t.o 
methods2 Jither a consensual process ,y .hich the ,oard o- the target and the acquirer 
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approve the acquisition and then solicit approval o- the transaction ,y a maHority vote o- 
shareholders or through a direct tender o--er -or the shares -ollo.ed ,y a squeeIebout 
merger o- any remaining minority holdings M.hich may or may not ,e consensual at 
launchG2 While there are considera,le -ederal regulatory requirements relating to pu,lic 
company takeovers as .ell as signixcant state la.s that .ill a--ect the structuring o- 
the acquisitionw other than the margin regulations mentioned earlierw these rules are not 
directed at the xnancing2 Acquisition xnancing typically has highly limited conditionality 
driven not ,y statutew ,ut ,y ,oth the competitive dynamics among potential ,idders and 
the xduciary duties o- the ,oard to approve the 8most certain8 transaction2

Eisclosure o- xnancing terms

As part o- the pu,lic disclosure required -or the solicitation o- votes on a merger agreement 
or the solicitation o- shares pursuant to the tender o--erw generic sources and usesw .hich 
.ould include -eesw must ,e providedY ho.everw market Tef terms generally do not need to 
,e disclosed2 0o the eftent the ,orro.er or the target have pu,licly traded securitiesw the 
securities rules that apply to material nonbpu,lic in-ormation M–VP(G applyw and syndication 
processes are generally structured to allo. lenders .ho do not .ish to receive –VP( to 
have access only to materials that do not contain –VP(2

–argin regulations

Financing o- acquisitions o- pu,lic companiesw including takebprivate transactionsw can 
o-ten raise issues under the US margin regulations discussed a,ove2 Jven in the a,sence 
o- a pledge o- pu,licly traded securitiesw certain transaction structures can create indirect 
security over such securities2 0he efistence o- indirect security can trigger the margin 
regulation restrictions on the amount o- credit that can ,e eftendedw either as loans or 
de,t securities2

Outlook and conclusions

0he syndicated loan market in 3$34 continued to recover -rom 3$33w as has the direct loan 
marketw though the pace o- acquisition requiring ne. money xnancings has still not -ully 
recovered -rom its most recent high .ater marks2 Pricing continues to ,e varia,le ,ased 
on the credit quality o- the ,orro.er and other market conditions2 0he market continues to 
,e -ocused on terms that have ,een utilised in certain restructuring transactions over the 
past -e. years Mincluding those commonly re-erred to as JCrew, PetSmart and SertaG2 (n 
those transactionsw ,orro.ers and a su,set o- lenders have utilised the ,asket capacity 
and voting provisions o- various xnancing agreements in a manner ,oth adverse and 
unefpected ,y a material portion o- the market participants2 0hese transactions have 
caused a rene.ed -ocus on the provisions that ena,led them2

Endnotes

1  Section 5-1105 of the New York General Obligations Law.   � Back to section
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